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Attached for your information is the relevant portion of
the Spending Reduction Act of 1984 containing the Competition
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apply with respect to articles containing
distilled spiriis broupht inilo the Uniled
States from Puério Rico afler February 2§,
1984, and before January 1, J9§5.

(B) $130,000,000 Lrrranion.—In the casc of
such articles broupht inlo the Unitled States
after Fedruary 28, 1884, and before July 1,
1884, the apprepate emoun! peycble to
Puerto Rico by reason qf subparagraph (A)
shall not exceed the excess Qf—

(i) £130,000,000, over

(i{) the opgrepate amoun! payable to
Puerto Rico under section 7652(a) of the In-
termal Revenue Code af 1854 with respect to
such articles which were broupght inlo the
United Stotles filer June 30, 1963, and before
Mcrch 1, 186¢4.

(C) 875,000,000 LIITATION. —IN Lh: case of
such articles broupht into the United Stales
after June 30, 19884, and before January 1,
1985, the apprepatle emoun!l paychle to
Pucerto Rico by recson af subpcragraph (A)
shall nol exceed £75,000,000.

(3) LIMITATION ON PAYXENTS OTHER THAN
TRANSPORTATION COSTS IO UNITED STATES DIS-
TOLLERS AFTER JUNK 38, 135¢, AND BEFORR JANU-
ARY 1, 1915, —~
" (A) IN GENER4L ~Incentive payments paid
afler June 30, 1984, and before Jenwery 1,
1985, to each United States diztiller with re-
spect to articles containing distilied spirils
whick fal to satigfy the requircments of sec-
tion 7652(c) of the Internal Revenue Code of
1954, o3 added by this seclion, may nol
exceed $£1,500,000.

(B) PAYMINTS IN EXCLSS OF LIMITATION —If
any United Stoles distiller receives, with re-
spect to such articles brouph! info Lhe
United States—

(i) any incentive pcymen! in excess of
$1,500,000, or

(ii} any other paiment! (other than for
transporiation cosis,
ruch distiller sholl pey to the United States
the tolal amoun! af all incenlive poyments
and olh.er_paymmu fother then for Lrans-
portciion costs) received after June 30, 1984,
and before January I, 1985,

(C) INCENTTVE pPaYXENT.—FOT purpoases of
this parapraph, the term ‘Uncentive pay-
men!’” means any payment, in a form end
manner delermined as qf March 1, 1884
fothcr than a paymen! for transportation
costs) made direclly or indirectly by Puerio
Rico Lo any United Stcles distiller as an in-
centive lo enpape in redistillclion oper-
clions.

(D) TRANSPORTATION COSTS.—For purposes
«f this paragraph, the term “(ransportalion
casis” mecns direct costs of tronsportation
to and from Puerto Rico with respect to any
article conlaining distilled spirits.

SEC. 2682 LIMITATIONS ON TRANSFERS GF EXCISE
TAX REVENUES TO PUERTO RICU AND
THE VIRGLIN ISLANDS

(a) IN GENERAL —Section 7652 of the Inter-
nal Revenue Code af 1854 (relaling to ship-
menis Lo the United Stalcs) is cmmended by
adding at the end thereof Lhe foliowing new
subszection’

“(f) LrxerraTioN o8 COVER OVER OF TaX ON
DisTiLLED SPrrR/TS —FoT purposcs of this sec-
tion, with respecl to tozes imposed under
seclion 5001 or this section on distilled spir-
its, the amount cooered f{nto the f{reasuries
af Puerio Rico and the Virpin Islands shall
nof cxceed the lesser of the rale of—

(1) $10.50, or

“02) the taxr {mposed wunder section
5001(a)(1), on each proof pallon.”.

(b) Errecrnt DiTe—The cmendment
made by this section shall apply to erticles
containing distilled spirifs brouoht inlo the
United Slales after Seplember 30, 1888, -

TITLE YII—COMPETTTION IN CONTRACTING

BHORT TTTLE
Sgc. 2701. This title mey be ciled as the
“Competition in Contracting Act of 1984’
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Sabtitie A—Amendments to the Federal Properiy
and Adminlstrative Services Act of 1949

PROCURLNRNT PROCEDUFRLS

8rc. 2711, (a}(1) Beclion 303 of the Federal
Property and Administralive Services Act of
1849 (41 U.S.C. 253)t2 amended to read as
Jolows:

“CONPETITION REQUIRENKENTS

“Sec. 303. (al)fl) Ezcep! a3 provided in
subsections (b), Ic), and (g) and except in
the cuse af procurement! procedures other-
wise expressly authorized by statutle, an éx-
ecwlipe apency in conducting a procurement
Jor property or scTvices—

*“(A) thall oblcin Al and open compeli-
tion throuph the use aof compelilive proce-
dures in accordance wilh the reguirements
Qf this title and the mod{fications to regnda-
tions promulpated pursuan! Lo seclion 2752
of the Competition in Contracting Acl of
1984; cnd

“(B) shall use the competitive procedure
or combination of competitive procedures
that 43 bex! suiled under the circumstiances
Qf the procurement

“(2) In determining the competitive proce-
dures appropriate under the circumstance,
an execulive apency—

“(A) shall solicit sealed bids {(/—

~(i} time permils the solicilation, submis-.
sion, and evalualion of sealed bids;

“(ii) the award will be mcde on the basis
of price and other price-related factlors;

“(iii) it 12 not necessary to conduct discus-
rions with the mpondmg sources aboul
their bids and

“(iv) there i3 a reasonable m‘pcclalwn of

receiting more then one sealed bid; and

“(B) shell request compelilive proposals {f
sealed bids are nol appropriatle under clouse
(A).

“(b)1) An executive apency may provide
Jor the procurement of properiy or services
covered by this section using compelilive
procedures duf excluding a pariicular
source in order Lo establish or mainiain cny
alternative source or sources of supply for
the! property or service {f the apency head
delermines that to do so=

‘“(A) vould increase or mainicin compeli-
tion and would likely resull in reduced over-
all costs for such procuremeni or for any
anticipcled procurcement, af such property
“{B) would be in the interest of nationcl
defense in hoving a facility (or a producer,
manwocturer, or other supplier) availadle
Jor Jurnishing the property or serrice in case
af @ national emerpency or industrial mobi-
lization, or

“(C) would be in the inlerest of nalional
defense in establishing or mainlaining an
essential engineering, research, or develop-
ment capadbility to be provided by an educa-
tional or other sionprofil fnstitulion or a
Jedml!y Sunded research and devclopment
center.

"(2/ In Afilling the statutory reguire-
wmends relaling Lo smoll business concerns
end socially aend economicelly disadvan-
taped small business concerns, an execulive
apency shall use competitive procedures but
may resirict a solicitation to allov only
such business concerns Lo compele.

“fc) An execulive apency mey use proce-
dures other than competitive procedures
only when—

“(1) the property or services needed by the
executive apency are cogilable from only
one responsible source and no other tyrpe of
property or acrvices will sctisfy the needs aof
the execulive agency,
~ *M2) the execulive agency's need for the
property or acrrices 43 Qf such an unusual
and compelling urpency tha! the Govemn-
ment would be ly injured unless the
execulive cpency i3 permitled to limit the

~
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numder @f sources from which ! solicils
bids or proposals;

“(3) 1L 1 necessary Lo eward the contrac!
Lo o particular source or sources {n order (A)
o maintain ¢ facilily, producer, menufac:
turer, or other supplier avatlable for furnish.
{ng property or services in ccse of @ nalion-
al emerpency or Lo echicve industrial mobi-
lization, or (B) to establish or maintain an
essential engineering, research, or develop-
men! capebilily to be provided by an educa-
tional or other nonprofi! institution or a
Sederally funded research and devclopment
center;

“(4) the terms of an {nternational apree-
men! or trealy belween the United Stales
Governmen! aend o forcign povernmen! or
tniernational orpanization, or Ute wrillen
directions aof e foreign povernment! reim-
bursinp the execulive apency for the cost of
the procuremen! Qf the property or services
Jor ruch povernment, hcoe the effect of re-
quiring the wse Qf procedures other than
compelitlive procedures;

“15) a slatute expressly authorizes or re-’

Quires tha! the procuremen! be made
throuph cnother execulive apency or from ¢
rpecified source, or the apency's need is forc
brand-name commercial item Jor.authorized
resale; ,

“(6) the disclosure qf the execulive apen-
c¥'s needs would compromise the netional
securily unless the apency is permitled to
limil the number qf sources from which it
solicits bids or proposcls; or

“(7) the head af the executive apency— ~

“(A) delermines the! il 45 necesscry in the
public inlerest Lo use procedures other than
compelilive procedures in the porticular
procuremen! concerned, and

“{B) not{ifies the Congress in uriting of
such determination no! less than 30 days
before the awcrd of the controct.

*“(dM1} For the purposes of applying sub-
section fc)f1)—

“(A) in the case of a controct for property
or services Lo be cwarded on the basis of ac-
ceplance of an unsoliciled research propos-
ol the property or services shall be consid-
cred Lo be avcilable from only one source if
e source hos submitted an unsolicited re-
secrch proposal that demonstroles g unigue
and innovalive concept the substance af
which 1 nol otherwise available to the
Uniled States and does no! resemble the sub-
stance af a pending competitive procure-
ment’ and

“{B) in the case of a follow-on contract for
the contlinued development or production of
¢ mgyor system or highly specialized eguip-
ment when il i3 likely that cward o0 a
source other than the original source would
resull in (i) substantial duplicalion of cost
to the Government which i3 no! erpected to
be recovered throuph competition, or (i) un-
acceplable deloys in fulfRlling the cxecutive
apency's wneeds, such property may be
deemed Lo be availcdle only from the oripgi-
nal source and may be procured through
procedures other than compelitive proce-
dures.

*(2) The authority of the head of an execu-
tive apency urder subsection (c)(7) may not
be delegated.

“fe) An exzeculive apency using procedures
other than competitive procedures to pro-

cure property or services by reason of the'ap- ~

plication of subsection (¢c/)(2) or (c/(6) shall
reques! aqffers from a3 wmany polential
sources os i3 pruchcablz under the circum.
stances.

“tf2(1) Ezcept as provided in paragruph
f2), en execulive cgency may no! awerd a
contract wusing procedures other than com-
petitiné procedures unless—

*“(A) the controcting officer for the con-
troct fustifies the wse of such procedures in
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writing and cert{fies the occuracy and com-
pleleness af the fustification.

“(B) the fustifcclion (s approved—

“fi) {n the case af & contrac! for an
emounl exceeding £100,000 (bul equal Lo or
less then £1,000,000), by the competilion ad-
vocale for the procuring ectivily (withou!
Sfurther delegation);

“(40) (n the case of ¢ contract Jor an
amoun! exceeding £1,000,000 fbut equal lo
or less then £10,000,000/), by the head qf the
procuring acticily or ¢ delegete who, U a
member af the armed forces, 13 @ peneral or
fleg officer or, (f @ civllien, & serving in e
position tn prade GS-16 or cbove under the
General Schedule (or tn ¢ comparsble or
hipher position under cnother schedule/; or

*1ii{) {n the case of a conlract Jor an
amoun! exceeding £10,000,000, by the senior
procurcmenl executive of the cpency desig-
nated pursuan! Lo seclion 16(3/ af the Office
of Federel Procurement Policy Act (42 U.S.C
€1413)} (\without further delepation); and

“(C) Any required notice has been pub-
lished with respect Lo such contruct pursu-
ant to section 18 of the Office af Federal
Procurement Policy Acl and all bids or pro-
poscls received {n response Lo such notice
have becn considered by swch execulive
epency.

“t2) In the ccse of ¢ procurcmen! permit-
ted by subdsection fc)i2), the Fustificatlion
end cpproval required by parcgruph (1)
mcy .be mode cfter the controct is cwarded.
The suslificction and epprovcd requircd by
peregreph (1) 48 not required in the case af
a procurcmen! permitted by subseclion
(c)t7) or in the case of a procurement con-
ducted under the Act of June 25 1938 (41
U.S.C. €6 el 5¢q.), populerly referred Lo as the
Wagner-O'Day AcL

“(3) The jfustifcation required by para-
greph (1)1A) shell include—

*(A) c description of the eosncy's needs,

“(B) en ideniificalion qQf the stalulory €x-
ception from the reguircemen! Lo use com-
pelitive procedures and a dcemonstrolion,
besed on the proposed contractor’s qualif-
cclions or the ncture af the procurement, of
the recsons for using thal exceptiorn,

“(C) e delerminclion that the anticipaled
cost will be feir and reasoncble;

“tD] e description of the market survey
conducted or a statement of the reasons ¢
marke!l surocy was nol conducted;

“(E) ¢ listing of the sources, U any, that
expressed .in writing an inleres! in the pro-
curement, cnd

*“(F) a statcmen! of the actions, Uuny, the
apency mey toke Lo remove OT OVETCOME @
barrier Lo compelition before a subsequent
procyrement for such needs

“(4d) The fustfification required by pera-
grcph (1)(A} and any relcted information
shell be moade creilable for inspection by the
public consisien! with the provisions af sec-
tion 552 of title 5, United States Code

*“(5) In no case mey an execulive agency—

“(A) en.ter inlo a contract for property or
services using procedures other then com-
pelitive procedures on the basis of the leck
of edrence planninpg or concerns relcted Lo
the emount of funds available to the agency
Jor procurement functions, or

*“¢BJ procure property or services from an-
other execulive agency unless such other ex-
eculive coency complies fully with the re-
quiremernts of this title in its procurement of
such property or services

The resiriction set out {n clcuse (B) is in ad-
dition to, and not {n liev qf, any other re-
siriction provided by la1w. .
“(p)(1}) In order to promote efficiency and
economy in contracting and Lo avoid unnec
esscry burdens for agencies and contruclors,
the repulations modified, fn accordance
with section 2752 @f the Competilion in
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Conlracting Ac! of 1884 shall provide for
rpecial simplified procedures for rmall pur-
chases of property and services

*(2) For the purposes of this title, a small
purchase 43 @ pxrchase or contrac! for an
amoun! which docs not exceed §25,000.

*“(3) A proposéd purchase or contract for
ar gmoun! above $25,000 may nol be divid-
ed inlo scveral purchases or contraci: for
lesscr amounts {n order Lo use Lhe smoll pur.
chase procedures required by pcrcpraph (1)

“(4d) In wring smcll purchase procedures,
an erecutive agency shall promotle compeli-
tion Lo the meximum extlent practicable ™.

(2) Tile 111 of ruch Act 13 further amended
by tnserting ¢fler section 303 the following
new seclions” -

“PLANNING AND SOLICITATION REQUIREMENTS

“Sec. 303A. (a)(1) In preparing for the pro-
curemen! af property or services, an execu-
tive apency sholl—

“(A) cpeclfy iz needs and solicit bids or
proposals iR ¢ manner designed o achicve
full end open competlilion for Lhe procure-
ment

‘“(B) use advcnce procuremeni planninp
and marke! research; and

“(C) develop specificalions in  such
manner a2 & necessavy Lo oblcin full and
open competilion with due regoard Lo the
nalure af the properly or services Lo ¢ ac-
quired.

“(2) Each solicitction under this tilie shal
include specifications which—

“(A) consistent with the provisions Qf thia
title, permit full and open compelition,

*“(B) include resirictive prorisions or con-
ditions only to the exlent necessery Lo salis-
Jy the necds of the czeculive agency or as gu-
thorized by lcw.

“(3} For the purposes of pcragraphe (1)
and 2/, the type of specification included in
a solicitation st.ll depend on the nature of
the needs of he ezeculive apency and the
markel avcileble Lo salisfy such needs Sub-
Ject o such meecds, specifications mey be
sicled in terms of—

“(A) function, so tha! a variely of prod-
ucls or scrrices mey quelify,

“(B) performance, ‘including specifica-
tions of the ranpe af acceplable charecteris-
tics or af the minimum acceplable stcnd-
axds, or

“{C/ desigm requirements.

“(b) In addition to the spec{ficalions de-
scrided in rubsection (a), each soliciletion
Jor sealed bids or compelitive proposals
fother thon for small purchases) shall af a
minimum include—

“(1) a statement of—

“(A) all sipnifican! faclors (including
price) which the execulive apency reason-
ably cTpects to consider in eraluating secled
bids or compelitive proposcls, and

“(B} the relalive tmporlence assigned to
each of those feclors, and

“(2)(A) in the case of sealed bids—

(i) a sletement that scoled bids will be
evclucled wx.qu‘ discussions with the did-
ders; end

“fi1) the time cn.d place for the opening af
the sealed bids, or

*“t5) in the case of compelitive proposcls—

“fi) a statement that the proposols gre in-

‘tended to be evalualed with, and awcrds

mode qiler, discussions with the qfierors,
but mipht be eraluatled cnd cwaided with-
out discussions with the afferors, and
“(ii) the time and place for submission aof
proposals.
- “EVALUALTION AND 4 WARD .
“Sec. 303B. () An executive apcency sholl
evaluale »ealed bids and competitive pro-
poscls based solely on the foclors speclfied
in bhe solicitalion.
. ."(b) AL seqled bi

als reocived iR R3e 10 @ solicitction

or com'pct:'.zive Propos- .
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may be -refecled {f the epency head detler-
mincs that such action &4 (n he pudlic fnter-
est

“tc/ Secled bids shall be opened pudlicly ot
the time and place stcted {n the solicttation
The execulive apency shell craluate the bids
withou! discussions with the bidders and,
excepl as prorided in subsection (b), shall
award ¢ cortrac! with reasoncble prompl-
ness Lo the responsible source whose bid con-
Jorms lo the soliciiction and & mos! advan-
tageous Lo the Uniled Stlate:, considering
only price and the other price-relcled faclors
{ncluded in the solicitalion The award qf e
controct shall be mode by transmitling wril-
ten nolice of the awverd to the succesgful
bidder.

“fd)(1) The executive apency shall evalu-
ate compelitive proposals and meay awerd @
contiract—

“f{A) afier discussions conducted with the
afferors al any time qfler receip! of the pro-
posals and bcfore the cward af the conlracl;
or

“(B/) withoul discussions with the offcrors
(other than discussions conducted for the
purpose of minor clarification/ when {f can
be clearly demonstroled from the exislence
of Jull and open competition.or accurale
prior cost crperience with the product or
serrice tha! acceplance of an iniliel propos-
ol withow! discussions wowld resull in the
lowes!t overall cos! to the Government

“(2) In the cecse of awerd of a contract
under parapraph (1MA), the cxecutive
apency shall conduct, before such awerd
uvritlen or orel discussions with ol respon-
sidble sources who submit proposals within
the compelitive ranpe, considering only
price and the olher factors included in the
solicitatlion

“(3) In the case of cward af a contruct
under paragraph (14B), the execulive
cocncy shall ewerd the contrac! based on
the proposcels cs received (end cs clarfied. {f
necessary, in discussions conducled for the
purpose of minor clerificclion/.

*“(¢) Excep! as ctherrise provided in sub-
section (b), the execulive apency shall avard
a contract with recsoncdle prompines: o
the responsible source whose proposal is
mos! advantageous to the Usiled States.
considering only price and the other factory
tncluded in the solicilclion The execulive
agency shall eward the contrect by trons.
mitling wrillen notice of the award Lo such
source cnd shcll promptly notify all cther
offerors of the rejection of their proposals

“fe) If the apency head considers tha! a
Vid or proposal evidence: ¢ violation qf the
antitrust lcws, such agency head shal rcfer
the bid or proposal lo the Altorncy General
Jor eppropriale action.”.

(3) Section 309 of such Act (41 U.S.C. 258/
is emended by adding al the end thcreq! the
Jollowing new subdseclions: .

“(b) The term ‘compelitive procedures’
mecns procedures under which an execulive
cpency enters info @ contrac! pursuan! lo’
Jull and open competilion. Such lerm also

Jincludes—

" (1) procurement of archileclural or engi-

. neering services conducled in accordance

with title IX af this Act (60 U.S.C. 541 et
seg.l;

“t2) the compelitive selection qf. basic re-
search proposcls resulting from a penercel s0-
licilalion and the peer review or scientiific
retview (a: appropriate) Qf such proposaels’
end

“(3) the procedures esteblished by the Ad-
ministrator for the mulliple awcrds sched-
ule program af the Gencral Services Admin-
{stration {/—

(A} participation (n the program has
beer open to all responeible sources, and
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“iB) orders end contracts under such pro-
cedures reswld (n the lowest! overall cost al-
lernalive Lo meetl the needs of the Govern-
ment ) )

“1c] The Lerms full and open compelition’
end ‘rexponsidble source’ have the same
meanings provided such Lerms {n section {4
af the Office @f Federel Procurement Policy
Act (€1 U.S.C. €03).",

(b) The tadle af conlents of such Acl s
amended by slriking oul the {lem relating to
secliorn 303 and tnserting (n liex thereqS the
Jolowing:

“Sec. 303. Compelition requircments.

“Sec. J02XA. Plcnning and solicitation re-
quirements.

“Sec. 303B. Evaluation and awvard.”.

{c) The amendments made by this seclion
do no! superscde or affect the provisions of
scclion 8ia) Qf the Small Busincss Act (15
USC 637(a))

COST OR PRICING DATA

Sec. 2712. Section 304 of the Federal Prop-
erty and Administrative Services Act of 1549
(41 UL C. 25¢/ {3 amended by adding al the
end thereaf the folowing new subsection”

“td)(1) 4 prime contractlor or any subcon-
tracior sholl be required to rubmil cost or
pricing dala unler the circumstances listed
beloxc, end shall be required (o ceriify that,
o the best af such conlractor’s or subcon-
truclor’s knowledpe and belicf, the cost or
pricing data submiiled were cocurate, com-
plete, end current—

“tA) before the eawerd of eny prime con-
tract under this litle using procecurcs other
thern secled-bid procedures, {f the conlreet
price is expected Lo exceed $100,000;

*“(B) before the pricing of any conliract
charnge or modification, {f the price adjust-
menl i3 expecled Lo exceed $100,000. or such

lesser amount a8 mey be prescribed by the
apency head;

“1CJ before the award of a subcontruct g!
ary tier, when the prime coniractlor and
ecach higher tier subcontractor have been re.
Quired {o furnish sruch a cert{ficale, U/ the
price of such subconlrce! is erpected Lo
exceed $100,000; or

“(D) before the pricing af any conlrac!
chanpe or modificction Lo a subconiract
corered by cleuse (CJ, {f the price adiust-
mend 5 expecled Lo exceed $100,000, or such
lesser cmount s may be prescribed by the
cpgency heed.

“f2) Any prime contrac! or chcnge or
mod{fication thereto under which a certlifi
cale is required under poragraph f1) zhall
conlain a provision tha! the price to the
Gorernment, incduding profil or fee, shall be
adfusted to exclude any significen! sums by
wkich it mey be determined by the agengy
heod that such price was increesed because
the controctor or eny subcontractor re-
Quired Lo furnish such a certificale, fur-
nished cost or pricing date which, as of @
date apreed upon belween the perties (vhith
dcle shell be as close to the date of agree-
ment on the price as is procticeble), were in-
accurule, tncomplete, or noncurrent

*“13) For the purpose of evaluating the ac-
curucy, completeness, and currency of cosl
or pricing dalc required to be submitted by
this rubsection, eny eulhorized representa-
tive of the apency who is an employee of the
Uriled Stcles Governmen! shall have the
righl, wntil the erpiralion of three years
after firnal paypmend under the contrect or
subcontract, Lo examine all books, records,
documerils, and other deta of the conlractor
or subconiruclor relcled to the proposal for
the coxtrocl, the discussions conducted on
the proposcl pricing, or performasnce of the
conlract or subcontrect

(4} When cos! or pricing deta are not re-
Quired (o be submitted by this subsection
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such datae may nevertheless be reguired by
the apency U the cpency heod determines
tha! such data cre necessary for the evclua-
tion by the executive gpency of the reason-
adleness of the price af the contract or sub-
contract . ‘.

‘Y5) The requireménls @f this rubsection
need not be applied to contructs or subcon-
trocts—

“fA/! schere the price i3 based on—

“11) adequate price competition,

“(i1) established catalog or marke! prices
of commercial {tems sold {n substantial
quantities Lo the penerel public, or

“({i{) prices sct by law or repulation, or

“{B) {n exceplional caser, where the
apency head delermines that the require-
menls of this subsection may be weived and
slales in writing the recsons for such deler-
mination.”. .

AUTOMATED DATA PROCESSING DISFUTE
RESOLUTION

8ec. 7713, {a) Section 111 of the Pederal
Property and Administrative Services Act of
1849 (40 US.C. 758) is amended by adding at
the end thereof the following new subsec-
tion:

“(hX1) Upon request of an Interested
party in connection with any procurement
conducted under the authority of this mec-
tion (including procurements conducted
under delegations of procurement suthor-
ily), the board of contract appeals of the
Genera) Services Administration (heresfter
in this subsection referred to as the bosrd’),
shal]l review any decision by a contracting

!icer alleged to violate a stetute or regula-
tion. Buch review shzall be conducted unger
the standard applicable to review of con-
tracting officer fins! decisions by boards of
contract appesals. An interested perty who
has filed a protest under subchepter V of
chepter 35 of title 31, Dnited Sistes Code,
with respect to 8 procurement or proposed
procurement may not file & protest with re-
spect to that procurement or proposed pro-
curement under this subsection.

“(2XA) When a protest under this subsec-
tion is flled before the award of & contract
in 8 protested procurement, the board, at
the request of an interested perty and
within 10 days of the filing of the protest,
shell hold a hearing to determine whether
the board should suspend the procurement
authority of the Administrator or the Ad-
ministrstor's delegetion of procurement au-
thority for the protested procurement on an
interim basis unt) the board cen decide the
protest.

*(B) The board shall suspend the procure-
ment authority of the Administrater or the
Administrator's delegation of procurement
authority unless the Federe) sgency con-
cerned establishes that—

“(J absent action by the board, contrect
awerd is likely to occur within 30 days of
the hearing; and B

“(ii) urpen! end compelling circumstcnces
which rsignificanlly affect intcresis of the
Uniled States will not permil weiting for
the decision of the board.

“(3)(A) IJ the Board receives motice of @
prolest under this subsection gfter the con-
tract hes been cwarded but within 10 days
afler the contract awerd, the board shall alf
the reques! of an intereslted party and
within 10 deys qfter the date of the filing of
the pfclest, hold a hecring Lo dclermine
whether the board showld ruspend the pro-
curement authorily of the Administrelor or
the Administralor’s delegction of procure-
mgnt axthorily for the chellenped procure-
ment on an inlerim basis until the board
car decide the protest

“{B) The board shall suspend the procure-
ment axthonity of the Administrator or the
Adminisiralors delepati of procurcment
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axthority to acouire any poods or services
under the contract whick are not preriowsly
delivered and cccepled unless the Federal
apency concerned eslablishes that! wrpent
and compelling circumstances which sip.
nificanly affect intlerests of the United
Stoles wvill notl permit waiting for the deci-
sion of the board

“(4)IA} The board shaoll conduc! such pro-
ceedingt and cllow such discovery as may be
required for the cxpeditiows, fair, and rea-
somable resolution af the protest

“(BJ Subject to any deadlines {mposed by
scction #la) of the Coniroct Dispules Actl of
1978 (41 U.S.C. 608(a)), the board shaoll give
priority to prolests filed under this subsec-
tion. The board shall tssue {ts final decision
within €5 working days after the date of the
Jiting of the protest, unless the board s chair-
maon determines thatl the specific and unique
circumstances of the protest require a longer
period, ir which case the board shall fasue
such decirion within the lonper period deter-
mined by the chairman.

“(C) The board may dismiss a proles! The
board determines G frivolous or which, on
{tr face, does nol state @ velid basis for pro-
Lest

“(5)(A) In making e decir'on on the merits
of prolests brouph! under (his seclion, the
board shall accord due weigh! Lo the policies
of thiz section and the poals of economic
and e/ficient procuremen! acl forth in this
section

“(B) If the board delermines the! e chal-
lenped apency action viclales a stctule or
regulction or the condilions qf any delepa-
tion of procurement guthority iszued pusrsu-
ant o this seclion, the boerd mey ruspend,
revoke, or revise the procuremen! cuthorily
Qf the Acminisiralor or the Administirator's
delegation of procurement authority eppli-
ceble Lo the challeriped procurement

*“(1C) Whenever the board mekes such a de-
terminction, it ey, in accordance wsith see-
tion 1304 of tille 31, United States Colse, fur-
ther declare an eppropriale interested party
Lo be entilled to the costs of—

“(i) flinp and pursuing the profest in.
cluding recsonabdle atiomney's fees, and

“(i1) bid cnd proposal preparction.

*“(6)J(A) The fncl decision of the board
mey be cppecled by the head of the Federol
agency concerned and by any inlerested
party, including (nterested pcriies who in-
terrene in any prolest filed under this sub-
section, as set forth in the Controct Dispules
Actorf197& (41 US.C. 601 et s€g.).

(B} If the board revokes, suspends, or re-
Tises the procuremen! cuthority of the Ad-
ministrotor or the Administralor's delega-
tion of procurcment authorily gfter the con-
tract aword, the gffecled conlrac! sholl be
presumed valid as to cll poods or sercices
delivered and occepled under the contrect
before the suspension, revocclion, or reuvi-
rion Qf such procurement authorily or dele-
pclion

“/C} Nothinp contecined in this subsection
shecll qffect the bocrd’s power to order any
adcilioncl relicf which il {¢ cuthorized Lo
provide under any stoetule or regulalion
Howeoer, the procedures sct forth in this
subsection sholl only apply Lo procurements
conducted under the cuthorily contained in
this seclion In addition, nothing conlcined

in this sudscclion shell qffect the righf of -

any interested parly Lo Rle a protes! with
the conlractinp agency or o file an action
in a distric! court of the United Sictes or the
Uniled Stctes Cleims Court

‘8] Not lcler ther January 15, 1935, the
board shall adopt end {sswe such ndes and
prosedures cs moy be necesscry to the expe-
ditious disposition af prolests_filed uxder
the authonity of this subsection. ’

“(8) For purposcs of this subscction—
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“(A) Lhe lerm ‘prolest’ means @ writlen ob-
Jection by cn {nterested party Lo a solicila-
tion by e Federal apency for bids or propos-
cls for & proposed contruct for the procure.
ment of property or services or € wrillen ob-
section Lo a proposed award or the awerd of
such a contreet end

“(B) the term \nlerested perly’ meens,
with respec! Lo @ conlree! or propoaed con-
lract dcescribed {a subparaproph (4A), an
aclucl or prospective bidder or offcror whose
direc! economic {nteres! would be qffected
by the cward of the contract or by feilure Lo
aewvcrd the contract ™,

fb) The amendment made by this section
shell cecse to be effective on January 1S,
1988,

CONFORXING un'bxujs

Sk£c. 2714. (e )1} Section 302 af the Federcl
Properiy end Administrotioe Serrices Act of
1849 (41 U.S.C. 252/ {s emended—

(A) by siriring out the secorid senience in
subsection b/, and

(B) by s!riking oul subsections (c/), td/, fe),
and (f) cad inserling in Heu thereof the fol-
lowving:

“te/l) This title does not (Al authorize
the erection. rcpeir, or fumishing af any
public building or public fmprovement, but
such cuthorization sholl be reguired in the
seme menner as heretofore, or (B) permil
eny contreet for the construction or repeir
of buildinps, rocds, ridcwalks, sewers,
mcing, or similer ilems using procedures
other thern secled-bid procedures under sec-
tion 3031c/(2)(A), {f the conditions set forth
in section 3037/a/(2/(A}apply or the contrect
1s to be performed oulside the United Stetes

“(2) Seclion 303(a)2)tA}) does nol re-
cuire the use of secled-bid procedures in
cases in which section 204te) of title 23,
United Stcies Code, cpplies.”.

(2) The hecding of section 304 of such
Act 141 U.S.C. 254/ 1s amended to recd cs fol-
lows’ )

“CONTFACT REQUIRENEANTS ",

(3) Section 304 of such Act (41 U.8.C. 254/
i cmenbed—

(A by si-il<np out “nepolicted pumnt
o section 302/¢)” in the first senlence of
subsection (a) arnd inserting in lieu thereof
“cwcrded after using procedures other than
secicd-bid procedures':

(B) by slrining outl *nepotlicted pursuant
Lo seclion 302(c)” in the second sentence of
subseclion (c/ end inserting f» licu thereof

“cwerded qiler uring proccdrras olker than
sceled-bid procecdures’ end

1C/ by ‘siriking out “nepolinted without
advertising pursucn! to authorify contained
m this Act” in the first sentence of subsec-
tion fc) cad insecriing in liev thereof
“awarded cfler using procedures ofther than
secled-bid procedures”,

(4) Seclion 307 of such Act (41 U.S.C. 257/
is emended—

(A) by striding ouf the first scntrnce of
subsection fe/) and inserting in licu thereof
the foliowing: “Delerminalions end deci-
sions prorided in this Act to be made by the
Adminisircior or othrer agency head ehell be
Ancl Such determinations or decisions may
br made with respect to indiridual pur-
chascs or contracts or, excep! for determina-
tions or decisions under sections 303, 3034,
und 3038, with respect to classes af pur-
cheses or contracis

(B/ by striking out “Excepl as provided in
subsection (b),” tn the second senlence of
subsection fa) and inserting in lieu thereof

“Ezcept cs provided in section 303(d1(2),"

(C) by sirding out “this chapter” in such
sentence cnd inserting in lieu thereof "this
Act™;

(D) by striking ou! subseclion (bJ; :

(E) by siriking out “by paragraphs (11),
(12}, (13/, or (i4) af section 302(c),” in sub
section ick
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(F/ by redesipnating subseciion ¢/ as sud-
section (b); and

(G) by atriking oul subsection (d/.

5/ Section 308 of such Act (41 U.S.C. 258/
3 amended by-sériking ou! “enlered tnto
purruant to secfion 302(c/ withou! edpertis-
ing;” and {nserting {n-licu thereof *ynade or
a\oardod afterusing procecdures other than
sccled-bid procedures”,

(8} Section 310 of such Act (41 U.S.C. 260/
2 amended by striking out ‘“scclion
302teN15) af this title wvithou! repard to the
advertising requirements aof sections 302(c/
and 303" and tnscrting {n lieuw thereof “the
provirions of this tile relating to proce-
dures other than sealed-bid procedures",

(b) The table of contenis of such Act s
cmenced by striking out the {tem relaling Lo
section 304 end inscrting {n licu thereof the
Solowing:

“Sec. 304. Contract requiremente ™.

Sublille B—Amendments To Thile 20 Usniled
Staoter Code
DECLARATION OF POLICY
SEc. 2721, Section 2301 of title 10, United
Stales Code, is amended to read as follows:
“£2301. Congressional defense procurement poliry

“fa) The Congress finds thet {n order to
ensure nalionel defense preperedness, con-
scroe fiscal resources, and enhance defense
produclion capability, il iz in the interest of
the Uniled States that property and acrrices
be acquired for the Department of Defensc in
the rwost timely, economic, end efficient
mornner. It ds thercfore the policy cf Con-
press thet—

“t1} full cnd open competitive procedures
shell be used by the Depertment of Defease
in eccordance wifh the requircments of his

chapler;
(2] scrm’ca end property fincluding
weapon sycl. ms and essocicted itcms/) for

the De-part-ne-nt of Dcierse be eccuired by
any kind of conlract, other then cos!-pius-a-
percenlage-af-cost contructs, but tncluding
muitiyecr controcts, that will promote the
inlerest of the United Stcles,

“(3) conlrocts, when.appropriale, provide
incentives Lo contlractors Lo improve produc.
tirily throuph investment {n cepital facili-
ties, eguipment, and advanced technolocy:

“(€} contructs for advance procurement of
components, perts, and matericls necesscry
Jor mecnwfeciure or for lorut:u supportof a
wecepon system should, {f feasible and pree-
ticable, be entlcred inlo in ¢ manner Lo
achieve economic-iot purchases cnd more ef-
Jficient production rates,

“(5) the head of an agency use agdrance
procurement planning end merke! resecrch
ond prepare contrac! specifications in such
@ manner ax is necessary Lo oblain full cnd
open compelilion with due repard Lo the
nature of the property or services W be ac-
omred., and

“1€) the head of an agency encouragr the
derelopment end meintencnce of @ procures

" menl career managemen! progrem Lo ensure

a professional procuremen! work force.

“(b) Further, it is the policy ef Congress
that procurcement policies and procedures
Jor the agencies named in section 2303 of

this tille shcll in accordance with the re- .

quircment!s of this chapler—

“(1) promotle full and open competition;

(2} be implemented to support the re-
quiremcnts of such agencies in time of war
or notional emergency as well cs {n peace-
time,

“{3) pro:mnole responsiveress of the pro-
curement syslem to agency needs by rimpli-
fving and streemlining procuremen! proc-
esscs;

“t4) promole the atlginment end meinte-
nonce af e.sscntialfcpcbﬂily in the defense
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industrial bose and the capadility af the
United States for indwstrial modilization:

*“(5) proride {ncentives Lo encourape con-
troclors to take aclions end make recom-
mendalions tha! wouwld reduce the costs to
the Uniled States relcting to the purchese or
use of property or scrvices Lo be acquired
vnder contracts;

“46) promole the use of commercial prod-
ucts whenever pructicable and

*“(7) require descriptions of apency  re-
Quirements, whenerver procticcble, tn terms
of functions Lo be performed or performance
required.

*“fc) Further, {1 & the policy of Conpress
that a fair proporfion of the purchases end
contracls enicred into under this ch.c,alu be
placed with smell dusiness concerns.”.
CLARITICATION OF APPLICABILITY OF cuu’rrz 137

OF IITLL 16 TO THL SECRLTALY OF DEFLANSL'

DEFINITIONS

SEc. 2722, (o) Section 2302 of tille 10.

. Uniled Stctes Code, i3 amended Lo rcol cs

Jollows:
“£§ 2302. Deflinilions

“In this chaptler:

(1) ‘Hcod of an cpency’ means the Secre-
lery of Defense, the Secreiary of the Army,
the Secrelary of the Nary, the Secretary of
the Air Force, the Secretary of Trorsporia-
tion, cnd the Administrator of the Nalional
Acronculics and Space Administretion

“2) ‘Compelitive procedures’ means pro-
cedures under which the head of an apency
erilers into ¢ coniroe! pursuan! to full and
opcn competilion. Such term elso includes—

"“(A] procuremen! of crehitecturel or engi-
neering senvices conducled in eccordarnce
with title IX of the Federa! Properiy and Ad-
ministretive Services Act of 1949 (41 U.S C.
541 et sco. )y

“(B/ the compelitive selection for awcrd of
besic rescarch proposclr resulling from a
general solicitation and the peer reviev or
scicntlfic revicy fos appropricte’ of such
proposcls; and

*{CJ the procecures estadblished by the Ad-
ministrator of General Services for the mul-
tiple cward schedule proprem of the General
Services Adminisiratlion {/—

“11) participation in the program has been
open to all responsible sources; and

“(i{) orders and contracts under such pro-
pram result in the lowest overcll cos! aller-
native Lo meet the needs af the United
Stales.

*“(3) The terme ‘full and open compctition’
and ‘esponsible source’ have the some
meanings provided such terms in section 4
of the Office of Federal Procurement Poliry
Act (41 U.S.C. €03.."

(b} Scction 2303 of such title is amenged—

(1) in subsection fa)—

(A} by striking ou! “purchese, cnd con-
tract to purchese,” and inserling in lLieu
thereof “procurement™

(B by striking ou! "named in subsection
(b), and all services,” and inserting in Iu-u
thereof “fother then lond) and all serrices”

(C) by redesignaling clauses (1) lhrouph
5) as clauses 12) through (6), respectively:

‘and

(D) by inserting before clause (2) (as 30 re-
designaicd) the following new clause’

“t1) The Department of Defense.’’;

(2) by striking out subsection (bJ);and

3/ by redesigncting subsection fc/ as sud-
section (b).

PROCURENENT PROCEDURES

Sec. 2723, (a)(1) Section 2304 of tille 10,
United States Code, is cmended—

(A} by striking out etubsections (a) through
fe/ and fgJ, (h), and (i),

(B) by redesignetinp subsection (f/ as sub-
sectior (h); end

m
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(C) by tneerting afler the section heading
the foloxing:

“taltl) Ezcepl a3 prorided in subsectfons
b}, (c), and (p) end excep! tn the cosr f
procurement procedures otherxcise expresaly
axthorized by slcixtle, the head @f an epency
in condxeling & procxremen! for property or
scrrices —

“(A) shell obteia full and open compeN-
tion throuph the wse of competilive proce-
dures {n accordence with the requircments
of this chepler and the modifications Lo rep-
ulclions promulpaled pursuan! to seclion
2752 of the Competition in Conlrocting Act
of 1884, and

“(B) shall use the compelitive procedure
or combincliorn @f compelilive procedures
that is best suiled under the circumstanees
of the procurement

“(2) In determining the competitite proce-
dure eppropricte wnder the circumsiances.
the heed of an apency—

“(A) shall solictl sealed bids ¢f—

(i) time permils the solicilatbion, submis-
sion, and evclualion of sealed dids;

“(1i) the awverd will be made on the baris
of price and other price-relaled factors:

“(11i) 4l {3 no! necessary Lo conduct discus-
sions with the responding sources adoul
their bids; and .

“fiv) there {2 @ recsonable espectation of
recciting more then onc sealed bid: end

*(B/ shcll request compelilite proposcls {f
sccled bids cre not eppropricte vnder clause
(A).

“(b)(1) The heod of an apency mecv protide
Jor the procurement of property or serrices
covered by thir cherter wsing compelilive
procedures bw! excluding e particuler
source in order Lo estcblish or meintain an
alternaline 20urce or sources of supoly for
the! property or scrvice {f the head of the
apency delermines that Lo do so—

“fA! would ircrease o7 maintcin compet-
tion cnd would likely resull in reduced ozer-
all cosls for swch procwremenl or for any
anticipated procuremen!, of properiy- or
services;

“(B) would be tn the interest of naliorcl
defense in hoving e facility for ¢ producer,
manufecturer, or other supplicr/ sveileble
Jor furnishing the property or acrrice in ecse
of a nationcl emerpexcy or industric] mobi-
lizetion: or

“(C) would be im the inlevest of nalioncl
defense in establishing or meirfaining en
essential engineering, resecrch, or devclop-
men! capebdiiily Lo be provided by an educe-
tioncl or other monprofil institution or e
Jederclly funded research ard deiclopment
cenler.

“t2) In fulfilling the stclutory reguire-
menis relating to small busines: concerns
and socicly and economicaliv disadran-
teped smell business concerny, the head of
an cgency shell use competilive procecures
but mey restrict ¢ solicitalion te cliow only
such business concerns Lo compele.

“{c) The hecd of an apency may use proce- -

dures other than competilive procedures
ondy vhen—

(1) the property or serrices needed by the
apency are availadle from only one responsi-
ble 2ource and no other type of propertly or
scrvices will sclisfy the needs qf the apency:

“(2/ the apency’s need for the property or
aerrices is of ruch an unusual and compel-
ling urpency that the United Stales worlé be
seriously injured unlese the apency is per
mitted Lo litril the number @f sources from
whick it solicits bids or proposals;

*(3) il i3 necessary Lo eward the contract
Lo e perticular source or sources in orcder (A/
Lo meintein @ faclily, producer, menxfac:
turer, or other supplicr aveilodle for furnish-
ing property or serrices in coxe of @ nation-
al emerpency or Lo achiene irdustricl mobi-
lizetion, or (B) to establish or mecintain an
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essential expireering, rescarch. or derelop
men! capabllity to be provided by an educa-
tional or other monprofU énsxtitution or «
Jederally funded raearch and development

4/ the tevms of en tnlcrnational apree.
ment or & trealy between the United States
and e forelgm povernment or {nlernationcl
orpanization, or the writlen directions of a
Joreign poncrument reimbursing the apency
Jor the cost of the procurement of the proper-
ty or scrvices for such povernment have the
effect of requiring the wse aof procedures
other then competilive proced wres;

“(5) e stotule erpressly authorizes or re-
quires tha! the procurement be made
throughk enother apency or from a specified
soxrce, or the epency'’s meed i3 for g dbrund-
name commercial {ttem  Sfor authorized
resale;

*6) the disclosure of the agency's needs
vould compromise the notional security
uxless the apency 3 permilled to Limil the
numbdber of sources from which it solicils
tids or proposals; or

*“(7) the head of the apency—

“{A) determines that if is necesscry in the
public inlerest to wse procedures other than
compelitive procedures in the particwdar
procuremen! concerrned, end

“(B) notifies the Congress in xriling aof
such detcrminction not less than 30 days
before the awerd of the contract

~(d/1) For the purposcs of applving sub-
sechion {c)l)—

“YA) in the case of a contract for property
or sertices to be awerded on the besis of ce-
ccplence of an unsoliciled resecrch propos-
al. the property or services shall be consid-
ered to be available from only one source {f
the source hes sudmilted an wnsolicited ro-
secrch proposcl that demonstrales a uniQue
and innovative concepl the substance af
vhich {s not otherrise avcilable to the
Uniled Sicles and does notl rescmble the sub-
sternce of a pending competilive procure-
ment, and

“(B/ in the case af ¢ follsu-on contract for
the continued development or production of
a mgjor system or highly specialized equip-
ment when it {s likely tha! ewerd fo @
source other than the original source wowld
resxl! tn (i) rubstantial duplication of cost
to the United States which is not expected to
be recovered throuph competition, or fii) un-
oaccepladle deleys in fulfiliing the agency's
necds, such property mcy be deemed to de
arcilable only from the originel source and
mey be procured Uirough procecures other
than competilive procedures.

(2) The authorily of the head of cn apency
under subsection (c}(7/ may no! be delepui-
cd

“fe) The head of an apency using proce
dures other than competitive procedures to
procure property or services by reasorn of the
cpplicelion of subsection (cH2) or (c)E)
shall regucst offers from cs many potenticl
sourcesr as i3 practicadble xnder the circum-
stences.

“U)(1) Excep! as provided in parucraph
(2], the head of an apency may not avord ¢
controc! wxsinp procedures other than com-
petitive procedures unless—

“(A] the contructing officer for the con-
tract justifies the wse of ruch procedures tn
writing and ccriifies the eccuracy end com-
plelemess qf the justfication: i

“(B) the just{ficction is cpproved—

“4i) in the coie of e contrect for ¢en
amoun! exceeding $100,000 (bul egual to or
less then $1,000,000/, by the competition ed-
vocale for the procuring actirily f(withou!
Surther delepation);

“fiV ir the ccse @f @ conlroct for an
amoun! exceeding $1,000,000 (bul egqual Lo
or lexs than $10,000,000), by the head of the
procuring cctivily or & delepule who, {f a
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membder of the armed forces, 13 ¢ peneral or
JSlag officer or, {f @ cictlicn, G serving fn o
poeition in prade GS-16 or above wunder the
General Schedule for {n a comparoble or
Righer position under another schedwle); or

“ii4) in the cosxe of a contract Jor agn
amount exceeding £10,000.000, by the scnior
procuremen! executive of the apency desip:
nated pursuan! to section 16(3) af the Office
of Federal Procurement Policy Acl (61 U.S.C.
41403} (withoul further delegation); and

“IC) ary required notice has been pubd-
lished with respect to such contruct pursu-
ant to section 18 of the Office of Federal
Procurement Policy Act end all bids or pro-
posals reccived {n response to tha! nolice
have been considered by the head of the
apency. *

“(2) In the case of @ procurement permil-
ted by subsection (c)r2), the Justificction
and approval reguired by paragroph (1)
may be made afler the contract it awarded
The fustification and approval reguired by
paragrepk (1) is not required in the case of
@ procuremen! permilted by subsection
(c)(7) or in the case of a procurement con-
ducted under the 4ct of June 25 193§ (41
US.C. €6 ¢t seq.), popularly referred Lo as the
Wagner-O'Day Acl

f3) The justification required by para-
poreph (1)(A) shell include— N

“(A} a description of the cgency's needs;

“(B) an idenlificalion of the stalulory e1-
ceplion from the requiremen! Lo use com-
pelilive procedures and ¢ demonstration,
based on e proposed contraclor's Qualifi-
cations o7 the nature of the procuremend, of
the recsons for using thot exception;

“(C/ a detcrminalion that the anticipeted
cost will be feir cnd reasonable;

™D} a descriplion of the marke!l survey
conducted or a stclement of the reasons a
markel survey wes nol conducted,

"ME) a listing of the sources, {f any. that
expressed in wriling an inleres! in the pro-
curementl and

"(F/ @ stalement of the actions, {f eny, the
agency meoy lake Lo remove Or overcome any
barrier Lo compelilion before @ subsequent
procurement for such needs

“(¢) The just{ficction reguired by para.
praph (1)(A) end any relaled informclion
shell be mode availoble for inspection by the
pudlic consisten! wilk the provisions of sec-
tion 552 of tille §.

“t5) In no casc may the head of an
QoEncy— .

“(AJ enter into ¢ contract jfor properiy or
services using procedures other than com-
petitive procedures on the besis of the lack
of edrance pianring or concemns rclaled to
the amoun! qf funds aguailable Lo the coenRey
Jor procuremen! funclions; or

‘“(B/ procure properiy or services from an-
other agency unless such other apency com-
plies fully with the reguirements qf this
chepler ir ils procurement of such properly
OT 3CTTI0CS.

The restriction conteined in ciause (B) is in
addition to, end not in lev of, any other re-
strction prowvided by law.

“Ug)(1) In order to promole efficiency and
economy in contructing and Lo avoid unnec-
essary brrderd for apercies and contructors,
the regulclions modified in accordance with
section 2752 of the Competition in Controct-
ing Acl of 1584 sholl pronide for special sim-
plified procedures for small purcheses of
property end serrices.

“t2) For the purposes of this chepler, a
soll purchase is ¢ purchase or controe! for
an emoun! which does not excerd $25,000.

“(3) A proposed purchase or contract for
an amoun! clove £25,000 moy no! be divid-
ed i{nto scverel purchases or conlracts Jor
lesser amournts i order Lo use the smald puT-
chase procedures recuired by paragroph (1)
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“(4} In wsinp smgoll purchose procedures,
the hecd of an apency shall promole compe-
tition Lo the marimum erlen! procticaeble ™,

(2) The heaeding @f such section s emend-
ed o read as follows:

“£2304. Controctz: conpetition regxirementy ™,

[b) Section 2305 af such title 43 amended to
read cs follows
“$2305. Contructs: planning, solicitation, evalus-
ter, end eward procedures

“te)(1IA) In preparing for the procure-
ment of property or sertices, the head af an
apency shall—

“U4) speclfy the apency'’s needs and ao0licit
bids or proposals in ¢ manner desipned to
cchieve full and open compeli Zior: Jcr the
procurement;

‘(1) use cdvance procurrmmf plenning
and marke! rexearch’ and -

“(ii{) develop tpccnﬁccttom in  such
mMEnRCT 08 is necessary to oblcin AJl and
opcn compclition with due repard lo the
nafure of the property or serrices o be ae-
Quired.

(B} Each solicitalion undcr this chapler
sholl include specifications which—

“fi) consisten! with the provisions of this
chepler, pcrvm‘l full and opern compelition;
and

“fi1) include restricfive prorisions or con-
dilions only to the exlent necesscry o sclis-
Sy the needs of the apency or es euwdhorized
by lere.

“(C/! For the purposes af subporoorophs
(A) end (B), the type of specificalion {nclud-
ed in a sroliciletion xhall depend or the
nctu-r of the needs of the apency end the
merkel avcilable o saticy such necds. Sub-
yec! o such needs, specificclions may be
slated in terme of—

(i) furiclion, so thet a veriely of procducts
or seTiices may qualify:

“fit) performance, itncluding specifica-
tions of the ranpe of acceptable charcoteris-
tics or of the minimum a.cceri_cble stond-
ards; or

“(iii) design requirements.

“(2) In eddition to the :pzcxf'oc'w-:.: de-
scribef in pcregsvaph (1), @ solicilction for
secled bics or compelilive prcposcls (ofher
tharn Jor smell purchescs) shall af @ mini-
mum include—

“tAJa statement 0f—

“(1) oll srignificen! feoclors (including
price/ which the hecd of the apency recson-

cbly ecpects to consider in eralualing sealed
bids or compelitive proposals: and

“1ii) thé relalive importcnce cssigned Lo
each of those factors. and

“(B1!i) in the cace of sealed bids—

“(1} a stclement the! seqled bids will be
evaluated withou! discussions with the bid-
dets; and

*“(I1) the time and plece for Lhe opening of
the xecled bids; or

“(i{) in the case of compcelitine proposcle—

“(l1' ¢ stelement the! the proposcls ere in-
lended to be eraluated with, and auwerds
mede after, discussions with the offerors,
but might be evcluated end cwarded with.
out discussions with the offerors; and

(11} the time aend place for submission of
proposals.

“(b)t1) The head of an cpency shell evalu-
ale secled bidse and compelilive proposals
besed aolely on the faclors specified in the
solicitetion,

“(2) AU sealed dids or compelilive propos-
cls received in responre Lo a solicilcliion
may be rejected {f the head of the agency de-
lermines that such cclion is in the public
inlerest

“r3) Secled bids shcl be opened publicly at
the time and place staled in Lhesolicitation.
The head qf the agency sholl evaluale the
tids withou! discussions with the bidders
end, excepl as provided in parcgraph (2),
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shaoll award e contruc! with reasonable
prompiness Lo Lhe responsridle idder whose
bid conformu Lo the solicilclion end t3 mos!
advanicpeous Lo the Uniled Stclex, corsider-
fnp only price &nd the other price-related
Jaclonn included in the soliciletion The
cward of e contracl shall be madle by trons-
mitting writlen notice of the cward to the
ruccessful Vidder.

‘“t4/(A) The head of an apency shell epclu-
ale compelldive proposals and may cverd a
contracl~

“{{) arler discussions conducted with the
Qfferors al any lime afler receipl of the pro-
posals and before the avard af the contract;
or

“(i{) withou! discussions with the o/ferors
fother then discussions condweled for the
purpose of minor clerificetion! xwhen {f can
be clearly demonstrated from the exislence
af full and open competitiorn. or accurcte
prior coil erpenience with the product or
service tha! acceplance of an initial propos-
al withou! discussions would resul! {n the
lowes! overall cos! Lo the Uniled Siatrs

“(B) In the case of cweard of ¢ conlract
under subparagraph (A4)(1), the heald of the
egency shcell conductf, before such cword,
wrillen or oral discussions with all respon-
sible sources  who submil proposcls within
the comprlilive ranpe, conridering only
price end the olher factors included in the
solicilalion

‘“4C/ In the ccsc of awerd of @ controct
xnder svhparagraph (AJ(ii), the head of the
apency dhell cwerd the controct besed on
the puposcls reccived fand o5 clarified. U
necessary, in discussions conducted for the
purpose of minor clanficalion).

“tD} Exzcepl as provided iv porograph (24,
the head of the agency shell cwerd ¢ con-
troct wilh recsoncble prompiness to the re-
sponsible source whose proposcl is most ad-
vanicpeous Lo the Urniled Stcles, considering
only price and the other factors included in
the solicitation The hecd of the coency shell
awerd Lhe conlract by trersmilling writien
notice of the awerd Lo such source cnd shall
rromply noilfy cll other ¢fferors of Lhe re-
Jection of their proposals.

“45) If the head of ‘an apency considers
thel ¢ bigd or proposal emdences a violalion
of the antitrus! lows, he shell refer the bid or
proposal o the Atlorney General for eppro-
priale action”,

(c) The amcndments mcde by this seclion
do not supersede or affect the provisions of
section &1c) of the Smcl! Business Acl (i§
U.S.C. 637tall.

COST OR FRICING DATA; CONPORNING
ANXINDXENTS

SEC. 2724. (a) The second scnlence of sud-
section (o) of section 230€ af title 10, Uniled
States Code, is amended to reed cs follows:

“Subject to the limiletion in the preceding
sentence, the other provisions qQf this sec.
tion, and other applicable provisions of lew.,
the head of cn agency, in cwarcding con-

_tracts under this chapler afier ucinp proce-

dures other thon secled-bid procedurcs, may
enter inle any kind of contrect thel he con-
siders will promole the best inleresis of the
United Stotes™.

b) Sub\echon b) of such scclion is
cmended by siriking ou! ‘nepoticled under
section 2304 in the first senlence of subsec-
tion (L) and inserting in lieu thereof
“awarded under this chapler afier using
procedures olher than secled-bid pruce-
dures”, -

(¢) Subsectiorn (c) of euch section is
amended by striking oul “seclion 2304 of
this title,” and inscriing in licu thereqf “this
chapler',

fd) Swubseclion fe/. of such seclion is
emended by striking oufl °°£25000 or” in
clause (2) and ins¢gling in lieu thereaSf “the
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greater @f (A} the rmall purchase emown!
wnder seclion 2304/g) of this tile, or (BRI,

(e} Subsection (f} of such section {3 amend.-
ed—

(A/) tn parapgraph (1)—

(i) by striking oul *his” in the mciter pre-
ceding clouse (A} and tnserting in licw there-
af “such contraclor's or subcorntractor’s”

fii) by striking ou!l ‘e’ tn the meller pre-
ceding clauze (A)

(iii) by striking oul ‘nepoticled prime
conlreel wnder this title where” in clause
{A) and inserting in licu thereof “prime con-
tract under this chapler entered {nto afler
usinp procedures other than secled-bid pro-
cedures,

(iv) by sinkinp out *“for which " {n clcuses
(B} and (D) and inscrting {n licu thercof
“Ury

(v) by striking out *“where” {n eleuse (C/
and inserting in licu thereof ‘when"”

(vi) by striking ou! *°$500,000" each place
il appears and inseriing in licu thereof
"$100.006', and

{0iif by striking oul “prior Lo’ each ploce
il appears and inserting tn licu thereo/
‘vefore’

(B) in parcpraph (2), by atriking oul “ne-
potialed” both places it appears;

(C/) by redesignetling parepreph
paragraph (5/ and striking out ‘“‘negpotia-
tior,” in such paragrapk end inserting in
lhiev thereof "proposal for the contracl the
discussions conducted on U proposal,

(D) by inserting a period cfiler “‘roncur-
rent' in porcgreph (2);

(E) by striring ou! *. Provided 7ha!l the
requircments” in peragreph (2/ and inscri-
ing in lvvu thereof the folowing.

“(3) The reguirements’; and

{F/ by {nserting after paragrcph (3/ (as
designated by clcuse (E)) the following new
paroeraph’

“(¢) Vhen cost or pricing date {s no! re-
ouired Lo be submitted by this subsectior,
such delc moy nevertheless be required by
the hecod of the apency f the heed of the
apency delfermines tho! such datec s neces.
sary for the evcluctlion by the agency of the
recscncblencss of the price of the contruct or
subcontract ™

(f} The hecling of such seclion s cmended
to read cs follows:’

“£ 2306 Kiads of rantractz: ces! er pricirp date:
truth in mepetiotiun ",
DETEF.XINATIONS AND DECISIONS

SgcC. 2725, Section 2310 of tille 10, United
Stcles Code, is amended—

(1/ in subseclion (a/)~

(A) by inscrting *, excep! for determina-
tions cnd decisions wxnder section 2304 or
2305 of !.'dlc " in the firs! senlence afler
“contract or’; and

(B/ by inserting *, including a determing.
tion or decision under seclion 2304 or 2305
of Lhis title,” in the second senlence afier
“decision’y and

(25 by sirikinp cul subseciion (b) aend in-.
seriing in liew thereo! the following. :

“tb) Each determination or decision under”
seclion  2306fc), 2306(pit1), 2307(c), or

(3) ecs

2313ic/ of this tile thell be besed on a writ-

ten finding by the person making the deler-
minclion o7 decision, twhich findingp shell
sc! oul facts and circumstances thal—

“(1) clecrly indicate why the type af con.
tract sclecled undcer section 2306f¢) of this
tille is lkely Lo be lese coslly than any other
type or that it is immpracticable Lo oblain
properiy or services of the kind or gualily re-
quired excep! under such a controct,

“12} support the findings required by sce-
tion 2396(g/i1/ o/ this title:

“13) clearly indicale why adrence poy-
mentls under section 2307(c) af this title
would be in the public interest, or
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“t4) clearly {ndiccte why the applicalion
of scction 2313(b) af this lille to & contruct
or subconiruct with a forcign controctor or
Joreipn subcontroctor would not be {n the
public fnterest
Such a Ainding is fincl and shall be kep!
aevailable in the epency for al leas! sir years
QSter the date of the determination or deci-
rion. A copy &f the finding shall be submil-
led to the General Accounting Office soith
each contreel Lo which il applies.”

LIMITATION ON AUTHORJITY TO DELEGATR
CERTAIN FUNCTIONS

SEC. 2726. Section 2311 of title 10, United
Statles Code, s amended~ -

(1) by striking out “The head” and {naert-
{ng in lieu thereof “Exccp! as provided (n
section 2304(d)(2) af this title, the head’’
and -.

(2) by strixinp out “chapicr” and.all thet
Jollows end inserting {n licu thereaf “chap-
ter.”. :

CONFORNING AXENDNENTS

Sec. 2727. (a) The tobdle of sections al the
beginning of chapter 137 of title 10, United
States Code, s emended—

(1) by striking out the ilem relating Lo sec-
tion 2301 and inscriing in lieu thereof the
Jolowing: .

“2301. Conpressional defense procurement
policy.”; and
12) by strikinp ou! the ilems relating to
secltions 2304, 2305, and 2306 and inserting
in liev thereof the following:

*'2304. Contracls: compelition requircments.

“2305. Controcts: planning. solicilclion,
evaluation, end cward proce-
dures.

“2306. Kinds of contracts; cos! or pricing
data truth in nepotiation ™

b’ Subsection (h) of section 2304 of such
tilde fas recesigneted by seclion
2723(a1)(B)) is amerded—

(1) by striking out ‘“nepoliated under-=this
seciion™ and  inserting in lieu thereo/
“ewcrded afler using procedures other thern
secled-bid procedures' and

f2) by striking oul “formel clverlising”
and inserling in licu thereof “sccled-bid pro-
cedures”,

{c) Section 2313(b) of such tille i3 amend-
ed by striking ou! “nepotiated under this
chapler™ and inserting in lieu fhereof
“ewarced afler uxing procedures other than
secled-bid procedures”,

fd} Section 2356 of such tille is amended
by striking out “the formel cdvertising pre-
scribed by section 2305 of this title” and in-
serting in lieu thereof “a solicitation for
sccled bids under chapler 137 of this tille",

Subtitle C——Amendments to the Office of Federal
Procuremen! Policy Act
DEFINTTIONS

Src. 2731, The section of the Office of Fed-
eral Prucuremen! Policy Act relating to defi-
niticns (41 U.S.C. €03/ is redesicnaled as
2eclion € and s cmended— .

1) by striking out “and” at the end of
poragrcph (4);

(2) by striking ou! the period at the end of
pcragroph (5) and inserling in liev thereof
“*end’; and

(3) by adding af the end thereof the follow-
ing new peragraophs’

‘“(6) the term ‘compelilive procedures'
means procedures under which an agency
eriters into a contract pursucnt to full and
open compelition,

*(7) he Lerm ‘full and open compelition’,
when used with respect! Lo a procurement,
means tha! all responsible sources are per-
mitled Lo rubmit sccled bids or competitive
proposcls on the procurcment and

“(8) the term ‘responsible source’ meanrs @
prospeclive contrector who—
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*(A) has adegquale financiel resources to
perform the controct or the ability Lo oblain
such rezources;

“(B) i able to comply with the required or
proposed delivery of performance achedule,
taking tnto consideralion all exisling com-
mercial and Governmén! business commit-
menls,)

“(CJ
record,

“(D) has o satisfactory record af fnleprity
and business ethics;

“tE) has the necexsary orpanization, expe-
rience, accovnlinp and operational conltrols,
cnd technical skills, or the abilily to oblain
such orpanization, experience, controls. and

“(F} hos the necessary production, con-
struction, and technical equipment and fa-
cilities, or the abdility Lo oblain such equip-
men!t end facilities; and

“IG/ i othenrise qualified and eligible to
receive an award under applicable laws and
regulations.”.

PROCUREXENT NOTICE AND RECORDS, ADVOCATES
FOR COMPETITION

SEC. 2732. fa) The Office of Federal Pro-
curemen! Policy Act is further amended by
edding al the end thereo, the following new
seclions .

“PROCUREMENT NOTICK

"Sec. 18 (a)(1) Ezcept as provided in sub-
section (¢/)—

“lA) an executive apency inlending o so-
licit bids or proposcls for a confract for
property or services for a price expected Lo
exceed £10.000 shall furnish Jor publicétion
by the Secrelary of Commerce @ notice de-
scribed in subsection (b); and

“(B) an erecutive agency awarding ¢ con-
tract fur property or services for a price ex.
ceeding £25,000 shali furnisk for publicalion
by the Secretary of Commerce a notice an-
rouncing such cwerd {f Lhere i3 likely Lo be
any subcontrac! under such contract.

{2/ The Secretary of Commerce shall pub-
lish promplly in the Commerce Business
Deily each notice recuired by paragraph (1),

“t3) Whenever an execulive apency is re-
ouired by paregraph (1)tA) to furnish a
notice of a solicitation to the Secrelary of
Commerce, such executive agency may nof—

“(A} issue such solicitation earlier than 15
days qfler the date on which such nolice is
published by the Secretery of Commerce’ or

“(B/ establish a decdline for the submis-
sion of all bids or proposals in response to
such solicitation that is earlicr than 30 days
aster the datc on which such solicitation is
issued

“fb) Each notice required bv subsection
(a!(1)(A) shall include—

“11) an accurcte description of the proper-
ty or services to be conlracted for, which de-
scription i3 no! unnccessarily restrictive of
compctilion:’

“(2) the name, tusiness address. and tele-
phone number of the officer or employee of
the executive apency who may be confacted
Jor the purpose of oblaining a copy of the so-
licitation;

“(3) the name, dusiness address, and Lole-
phone number 07 the controcting offecer;

“(€) a slatemen! the! all responsible
sourcer may submit a bid, proposal, or guo-
tation wkich shall be considered by the excc-
utive cpency: and

“(5) in the case of a procuremen! using
procedures cther then competilive proce-
dures, a stetement of the recson JustUfying
the use of such procedures and the identity
of he intended source.

“fc)t1) A notice is no!l required under sub-

section fa)(l) {f—
" *A) e nolice would disclose the erecu-
tive apencys neceds and the disclosure of
such needs wowld compromise the national
securify; “

has a satisfactory performence
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*“{B! the proposed procurcmen! iwould
result from aecceplance of any unsolictled
proposal that demonsirates @ unigue and {n-
novative research concepl, and the publica-
tion of any notice of ruch unsolicited re-
search proposal would disclose the originali-
ty of thoupht or {nnovctiveness of the pro-
posral or would disclose propriclary infornia-
tion cssocicted with the proposal;

‘“1C/ the procuremen! is made apains! an
order placed under a requirements conlract,
or -

“ID) the procuremen! is made for perish-
able subsistence supplics.

“f2) The requirements of subseclion
(al(1)(A) do not epply to any procurement
under conditions descridbed in clouse (2), (3,
14), (5), or (7) af section 303(c) of the Federal
Property and Administrative Services Act of
194% (¢1 U.S.C. 253(¢)) or clause (2}, (3), (¢J,
(5), or-(7) of scction 2304(c) of tilie 10,
United Stales Code.

“(3) The requirements of subscetion
fa)(1)IA} shall not epply in the case of any
procurement for which the head of the ezec-
ulive apgency mckes a delermination in wrif-
inp, with the concurrence of the Adminisirg-
Lor, that 1! i3 no! eppropriale or recsonable
to publish a notice before issuinp a solicila-
Lion .

“RECOFD REQUIREMENTS

“SEC. 18. (a) Each ezecutive apency shall
estadlish and maintein for a period of firve
years a compuler file, by fiscal year, con-
teining unclossified records of cll procure-
menls, other then smell purcheses. in such
Siscal year. .

“fb) The record eslablished uncer subsce-
tion fa) shall include—

“(1) with respect Lo each procurcment car.
ried out using compelitive procedures—

“(A) the date of contract award;

“(B)infcrmation identifying the source lo
whom the contract was awarded;

“4C) the property or services oblained by
the Gorernment under the procurement; and

"(D) the total cost of the procurcment;

“(2) with respect Lo ecch procurcment car-
ried out using procedures other thon com-
pelitive proccdures—

*lA) the information described in clausecs
(I1J(A), (1){B), (1)(C), and {1)(D);

“(5/) the reason under section 303(¢c) of the
Federal Property and Administrative Sery-
ices Act of 1948 (41 U.S.C. 253(c)) or section
2304/(c/ of title 10, United States Code, as the
cese mey be. for the use of such procedurcs:
and

“(CJ theidentity of the orpenization or ac.
tivity which conducted the procurement

“fc) The informalion tha! iz included in
such record pursuan! to subseclion (b)(])
and relcles Lo procurements resulling in the
submission of a bid or proposal by only one
responsible source shall be scparalely cate-
porized from Uhe tnformation relaling tlo
other procurements included in such record.
The record of such information shal! be des-
ignated ‘noncompelitive procurements
using competilive procedures’

“td) The informetion included in the
record esiablished and mainicined under
subsection fc) sholl be trunsmitled to the
General Services Administration end shall
be enlered in the Federal Procurement Dala
System referred Lo in section 6(d/(€). .

“4DVOCATES POR COMPETTTION

“Sec. 20. (e)(1) There is established in
each cxecutive agency an advocote for com.
pelition.

**f2) The hecd of each ereculive agency
shell—

“lA) designate for the executive agency
and for each procuring activity of the crecu-
tive apency one officer or employee scrving
in @ porition cuthorized for such ereculive
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epency on the detle of enactment of the Com-
petition (n Controcting Act of 1984 fother
thcn the senfor procurement! execulive des{p-
ncled pursiant Lo section 16(34) to scree as
he advoccle for competition

“tB/ not ckeign such officers or employecs
eny dutics or responsibilitics thal are {ncon.
sslenl with the dulies end responsidililies
af e cdvocates for competition’ and

*(C) provide such officers or employees
with ruch slaff or esststcnce as may be nec-
esscry Lo carry out the dutics and responsi-
bilitics of the adroccle for competition, such
es: persons who care rpeciclists {n enpineer-
inp, technicel operutions, contracl adminis-
trelion, finencial maongoement supply man-
cpemern! cnd ulilization of small and disad-
venleped business concerns.

“tb) The cdvocale for compctttwﬂ of an
execulive apency shall—

*(1/ be responsidble for chollenging barricrs
o end promoting full and open compclition
in the procurement of property and services
by the executive apency,

“12) review the procurcmen! cctivities Qf
the execulive agency,

3] identy end report Lo the senior pro-
curcemsent execulive of the execulive apency
desipnaled pursuant to xection 1613)—

“(A) cpporlunities and actions teken Lo
achicoe full and open compelilion in the
procurement oclivities of the execulive
cpency, and

“({B) eny condilion or ecticn which hcs
the ¢ffect of unnecesscrily resiricting compe-
tilion in the procurtmen! ections of the ex-
eculive epency. and

“{4) prepcre crnd transmil to such senior
procurement ezeculive an annugl report de-
Kribing—

“(A) guch advoccle'’s activities under this
seclion,

“1B/ new initictives reguired 0 (ncrecase
compelilion and

“(C) bermiere Lo Al end opern compcelition
thel! remncing

15! recomniend Lo Lhe scnior procurement!
ercculive of the execulive apency pocls and
the plens for increcsing compelilion On a
Sfiscel yeer besis;

*(6) recommend Lo the senior procurement
exzecutive of the execulive apency € system of
personcd and orgenicelionad accouniabdility
Jor compctition, whith mcy includce the uze
of recognition and cwcrds to molivate pro-
gram mancgery, contraciing officers, and
clhers in cuthoritly to promotls compelilion
in procuremen! programs; end

170 deseribe other weys in which the exec-
ulive epency has enmphasized compelifion in
programs for procurcmen! treining and re-
gearch.

“tc) The alroccle for compclition for each
procuming cclivily skhel be responsible for
challenging barriers o end promoling Jull
cnd opcn compelition in Lthe procurming ac-
tirity, including. wnnecessarily detoiled
encclficelions end unnecessarily restriclive
stctements of necd.

“ANNUAL REFORT ON COXPETITION

“Sec. 21. (e) Not leler thern Jenuary 31 of
ecch «f 1986, 1967, 1988, 1859, and 1990, the
head of each executlive cpency shell transmit
to each House of Conpress a report {nclud-
ing Lhe informalion spesificd in subseclion
(b).

“(b) Ecck report under subsection (a) shell
include—

-1} a specific description of all actions
tha! the hecd of the execulive agency in-
Lends Lo Llake during the current fiscal year
lo—

“(A) increase compelilion for comnlractls
with the crecutinc coency on the basis af
cost end cther signi{Scen! factors; and -

“(B] reduce he number and doller palue
of noncompctitive conircsls c-nu’red into by
the excculive agency, and
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“(2} @ rummary Qf the activities eand cc-
complishmenis of the edrocele for compeli-
tion of the czcrut{oc apency during the pre-
ceding fiscal yeer.”,

b)) Scction 6fe) af sxch Act (€1 U.S.C.
€05(e)) 4 amended by striking out “subsec-
Hom (c)” and Ineerting {n lev thereof “sub-
»ection (d)".

r2) Section 16(1) of such Act (¢ U.S.C.
€1411)) 13 amended Lo recd as follows:

“(1) {ncrease the wse of full end open com-
»clition {n the procuremen! of property or
serrices by the executive apency by eslablish-
ing policies, procedures, ¢nd proctices thal
assure tha! the executive apency receives a
sufficien! number qf scaled bids or compeli-
tive proposals from rceponsible sources Lo
AIARU the Governmenl's requircments (in-
cludinpg performance and delivery schedules)
al the lowes! reasoncble cos! considering the
nalure of the property or scrrice procured,”,

Subtitle D—Procurement Protest Spetem

_PROCURLMENT PROTEST SYSTLX
SEC. 2741. (a) Chapler 25 of title 31, United
States Code, is amended by edding al Lhe
end thereof the following new subchepler:
"SUBCHAFTER V—FROCURENENT PROTEST
SYSTEM
*“$ 3551, Dclinitions

“In this subchcpler—

*“(1) 'protest’ means ¢ writlen obyection by
an inlerested party to a solicitction by an
ereculive apency for bids or proposals for a
proposed contract for the procuremen! of
Properiy or services or a writlen obrection
by an intlerested party to @ propvsed award
or the awcrd ¢of such ¢ controcty

(2} Snlerested party’, with respect Lo @
conlract or proposed corntract described in
paragreph (1), mecne an actucl] o7 prospec-
tive bidder or offeror whose direct cconomic
tnleres! would be affected by the cward of
the contrector by feilure Lo cward the con-
treet end

*(3) ‘Federal apency’ hcos the mecning
given such term by section 3 of the Federal
Properly and Adminis{rctire Services Act of
1845 (40 U.S.C. €72). :
“£3532 Protests by infcrested perties concerning

procuremert actions

“A prolest concerning en clleged tiolctlicn
of a procurement stctute or regulclion shell
be dccided by the Comptroller Generel {f
JSiled 11 accordance with this subchagpler. An
intleresfed parly who hos ARled a prolest
under section 111(h) of the Federul Propertly
and Adminisiratine Services Act of 19¢5 (40
U.S.C. 758(hJ) with respect to ¢ procurementd
or proposed procurcmen! mey not file a pro-
Lest with respect to tha! procuremen! under
this subche pler.

“$3553. Reriev of protesty; cffect on contrucls
pending decision

“ta) Urnder procedures prescribed under
secliorn 3555 ¢f thir title the Complroller
Gencerel shell decide a prolest submilded to
e Comptroller General by an interested
party.

“(bJtl) Within one working deyv of the re-
ceipi of a protest, the Comptroller General
shell nolify the Federal apency intolved of
the protest

“12) Except as provided in pcragrapk (3)
of this subsection, a Federcl apency receiv-
in0 @ nolice of a prolested procurement
under paragreph (1) of this subscction shall
submil to the Compiroller General @ com-
plete repert (including oll relcvant docu-
merils) on e protesied procurement—

“(A) within 25 working deye from the date
af the apency's receip! of tha! notice;

“4B) U the Complroller Genercl upon a
shouwing by the Federal apency, delermines
fand stcles ‘the recsons in writing) that the
specific circumylances of the protes! require
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e lonper period, within the lonper period de
termined by the Comptroler General or

*“IC) 1n @ case determined dy the Comp
troller General Lo be ruitadle for the express
option under seclion 355¢/a)r2) of this title,
within 10 working days from Uw dete af the
Federal epecncy's reeeipt of that delermina-
tion

“t3) A Fedcral cpency need no! submit a
report Lo the Comptroller General pursuant
to paraomph (2) of thizs subseclion {f the
apency 13 sooner nolified by the Comptroller
General that the protest concerned has been
dismissed under section 3554(al)(3/ af this
title

“fc)(1) Ezcept as provided in paragraph
12) of this subseclion, a conirac! mey nof be
awarded in any procuremen! cfler the Fed-
eral apency has received notice of a protest
with respect o such procurement from the
Complroller General and while the protest is
pending.

*(2) The head of the procuring activity re-
sponsible for awaerd of a contrac! may qu-
thorize the award af the contract Inotwith-
standing e prolest of which the Federal
epency hos notice under this section)—

‘“tA) upon ¢ wrillen finding that urpent
and compellinp circumstonces which sig-
nificanly affect inlerests' qf the Uniled
States will no! permit wailing for the deci-
sion of the Comptroller General under this
subchapter; end

‘({B) after the Comptroller General {3 ad-
vised of tha! finding.

“l3/ A finding mecy not be made under
pcragraph (2J(A] Qf this subsection unless
Uiz cwerd of the contract is othencise likely
Lo occur wilhin 30 deys therec/ter.

“(td)1) If @ Federal agency receives notice
of @ protest under this section qfier the con-
tract! hcs been awarded bul within 10 days
of the dale of the controct award, the Feder-
el cpency fexcept es provided under oarg-
graph (2)) shall, upon reccipt of tha! notice,
immedialely direct the conlroclor to cease
performarnce under the contract and Lo sus-
pend any releted activities tha! may result
in addilioncl odligations beinp incurred by
the United Slales under the! coniroct. Per-
Jormance of the contract mcy nol be re-
sxmed while the protest is pending,

“(2) The head of the procuring aclivily re-
sponsible for award of ¢ contrce! may qu-
thorize the pcrformance of the controct (not-
withstanding ¢ prolest of which the Federcl
apency has notice under this section)—

‘“(A) upon a writlen finding—

‘(1) that performeance of the controct is fn
the best inlerests of the United States; or

“tii) thet urpent and compelling circum-
stcnces tha! sipn{ficentlly affect {nlerests of
the United Stcles will no! permi! wailing
Jor the decirion of the Compiroller General
concerning the protest; and

‘“tB) after the Comptroller General {s noli-
fied of Lhet finding.

“(e) The authority of the kead of the pro-
curing activily {6 make findings and to cu-
thorize the cwerd and performance of eon
tracts under rubsections (¢} end (d) of this
seclion may nol be delegcted

“(f) Within such deadlines cs the Comp-
troller General prescribes, upon reguest each
Federal apency shell provide Lo an intercst-
ed pariy any docvment relevant Lo a prolest-

ed procurcment aclion fincluding the report =,

required by subsection (b)(2) of this scction)
that would not give that party a compelilive
cdveriage and tha! the party is otheruvise
authorized by law Lo receive.
“F2554. Decisionr or prolests

‘“la)(1) To the marimum exten! practica-
ble, the Comptroller Generad shell provide
Jor the inerpernsive and expedilious resolu-
tion of prolests under this subchcpler.
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Lxcept a3 provided under paragraph (2/ Qf
this subsection, the Complroler General
shall tssuc a final decision concerning o
prolest within $Q working doys from the
dcle the protest {3 sudbmitted Lo the Comp-
trolier Generel unless the Comptroller Gen-
erol delermines ond states {n twriting the
reasons tha! the rpecific circumsiances of
the protest require ¢ lonper period.

"12) The Comptroller Gencral shall, by rep-
ulalion prescribed pursuant to section 3555
- af this tille, estcblish an erpress option for
deciding those prolests which the Complrol-
ler Generel determines suitlable for resolu-
ton within 45 calemdar dcys from the date
the prolest is submitied.

*“(3) The Complroller General may dismiss
a prolest that the Comptroller Generel deter-
mines i3 frivolous or which, on its face, does
not stale o valid besis for protesl  -.

“rbJ(1) With respect Lo @ solicilotion Jor a
controct or ¢ proposed cwerd or the cward
of a controcl, protested under this subckcp-
Ler, the Comptroller Genercl may determine
whether the solicitation, proposed award, or
award complies with statule and regulation.
lf the Compliroller General determines that
the solicitation, proposed eward. or award
does not comply with a statule or regula-
tion, the Complroler General shall recom-
mend tha! the Federal apency—

“(A) refrain from ezercising any of its op-
tions under the contract; ’
“(BJ recompele the contrac! immediately:

“(CJ is5ue @ new solicitation;

“(D) termincte the contract;

*“(E) cward a contract consisten! with the
requircments of such statule and repulction’

“(F) implement any combination of rec-
ommendctions under clouses (AJ, (BJ, (C),
(D}, and (E) or

“1G) implement such other recommenda-
tions as the Comptroller Gencral determines
to be necessary in order Lo promote compli-
ance with procurcment stalules and regula-
tions.

“(2) U the head of the procuring actidity
responsible for e contract makes @ finding
urnder sectlion 3553(d)2)(A)N5) of this title,
the Comptroller General shell moke recom-
merdalions under this subsection without
repard Lo any cos! or ditruption from termi-
naling, recompeting, or reawarding the con-
tract

“fc)l) If the Complroller General deier-
mines tha! a solicitation for a confract or a
proposcd award or the awerd af a contract
docs not comply with @ stalule or regula-
tion, the Complroller Generad may declare
an appropricle inlerested party Lo be enli-
ted to Lhe costs of—

“tA) flding and pursuinp the protesl, in-
cluding reasonable allorncys’ fees, and :

(B} bid and proposal preparation.

“(2) Monetlary cwecrds to vhich a party is
declared Lo be entilled under paragreph (1)
of this subsection shall be paid promptly by
Lthe Federal agency concerned out of funds
available to or for the use of the Federc)
copcacy for the procurement! of property and
services

“td) Each decision af the Compliroller Gen-
eral under this subchapter shall be sipned by
the Compltroller General or a desipnee Jor
thal purpose. A copy of Lhe decision shell be
made available Lo the interesied parties, the
head of the procuring activity responsible
Jor the solicitction, proposed award, or
award of the conlract, and the senior pro-
curement executive of the Federel agency in-
volued.

“le)t1) The head of the procuring activily
responsible for the solicitation, proposed
award, or award of the contrect shcll report
lo the Complroler Genergl, {f the Federal
ageney has vol fully implemented those rec-
ommendalions within 60 days of receipt of

the Comptroller General's recommendalions
undcr subsection (b/ af this section

*“(27 Nol later than Januery 3J of each
year, the Complroller General shall (ransmit
Lo Conpress @ report descriding each in-
stance in which e FYeéderol apency did nof
Sully {mplement the Comiptroller General’s
recommendations “durming the preceding
Sfiscal year.

“F3555. Regulstions; suthority of Comptroller Gen-
eral to cerify assertions

“fe) Not later then Jenuary 15, 1985, the
Comptroller General shell prescribe such
procedures 03 may be necessary Lo the expe-
ditious decision of protests under this sub-
chapter, including procedures for ecceler-
ated resolulion of prolests under the express
option euthorized by section 35547a)(2) of
this title Such procedures shall provide that
the prolest process may not be delayed by
Lhe fatlure of a party Lo maoke ¢ filing within
Lhe time provided for The filing.

“fb) The Comptroller General mey use any
authority cvailadle under chepler 7-0f this
title and this chapler Lo verify asserlions
made by parties in prolests under this sub-
chapter,

“£3556. Nonexclusicity of remedies; matters includ.
ed in apency record

“This subchapter does not pive the Comp-
troller General exclusive furisdicfion over
protests, and nothing contecined in this sub-
chapter shall affect the ripht of any {ntcrest-
ed partly to file a protest with the contracl-
tng agency or to file cn action in a district
court of the Uniled States or the United
Stotes Claims Court In any such action
besed on @ procurement or proposed pro-
curemen! with respect Lo wvhich a protest hes
been filed under this rubchapler, the reports
required by sections 3553(bj(2) and
35541e)(1) of this tille with respect to such
procurement or proposed procurcmen! and
arny decision or recommendalion of the
Comptroller General under this subchaptler
with respect to such procuremen! or pPTO-
posed procurement! sholl be considered to be
part of the apency record subject Lo revicw.

(b) The analysis for such chepler is
amended by adding ol the end thereof the
Jolowinp:

“SUBCHAPTER V—PROCUREMENT

PROTEST SYSTEM

“3551. Definitions.

“3552. Prolcsts by interesied pcriies con-
cerning procurement actions.

“3553. Review of protests; effect on contracts
pending decision

“3554. Decisions on protests

*3555. Repulatlions; authority of Comptroller
General to verify asscrtions.

“3556. Nomezclusivity of remedies’ matters
included in agency record.”.

Subtitle E—Effective Date; Regulations; Study

EFFECTIVE DATES

Sec. 2751. ta) Ezcep! as provided in sub-
section (bJ, the amendments made by this
title shall apply with respect to eny solicita.
tion for bids or proposals issued after March
31, 1985,

(b) The amendments made by section 2713
and subtitle D shell epply with respect to
any prolest filed after January 14, J985.

MODIFICATION OF FEDERAL ACQUISITION
. REGULATIONS

SEC. 2752. Nol later than March 31, 18§5,
the rinpie Government-wide procurement
regulalion rcferred Lo in section 4(4)(A} of
the Office of Federal Procurement Policy Act
(41 U.S.C. 403(4)(A}) zhell be modified to
conform Lo the requirements of this title and
the amendments made by this ttle.

: STUDY OF ALTERNATTVES

Sec. 2753. (a) Not later than January 3,
1985, the Administrator of the Office of Fed-

-~
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ercl Procuremnen! Policy. in consullalion
with the Secretary of Defense, the Adminis.
tralor of General Services and the Admints-
trator of the Nctional Aeronculics and
Spoce Admintsirotion, shall complele a
s!udy of allernatives and recommend to the
Committee on Governmental Affains of the
Senctle and the Commitlee on Governmen!
Operulions of the House of Representalives
e plan Lo increase the opportunities Lo
achieve full end open competilion on the
basls af technical qual{fications, quality,
and other foctors {n the procurement of pro-
Jessional, lechnicel and mancperiad sen~
ices

(b} Suck plen sholl provide for testing the
recommended aliernalive end be developed
in occordance with section 15 of the Office
of Federal Procuremen! Policy Act (41 U.S.C.
€13), and be conristent with the policies sel
Jorth {n section 2 of such Act (4] U.S.C. €01,

TITLE VIII—FEDERAL CREDIT UNION ACT
AMENDMENTS

Sec. 28501, Section 201(b)t8) af the Federul
Credit Union Act (12 US.C. I1781(bl8&)) is
amended Lo read os follows:

"“18) Lo pay and maintain {3 deposil and
to pay the premium charpes for insurance
imposed by this title; and”, - .

SEC. 2802. Section 202 (bJof the Federal
Credit Union Act (12 US.C. '1752(b)) is
amended to read cz follows: :

“fbJt1} For each insurgnce vear, each in-
sured credil union which became insured
prior Lo the beginning of that year shall file
with the Board, al such time a3 the Boerd
prescribes, a cert{fied stalement showing the
lotal emount of insured sheres in the credit
union a! the close of the preceding fnsur.
ance year and both the amoun! of {Ls deposit
or adjusiment thereof and the amount of the
premium charpe for insurance due to the
Jund for that yecr, both as computed under
subsection f¢/) ¢f this section.

*(2) The certified statements required to be
Jued with the Boerd pursucn! to this rubsec-
tion shell be tn ruch form and shall set forth
such supporting informatfion es the Bocrd
shell require,

*“13) Each such stalement shall be certified
by the president af the credit union, or by
any officer of the credif union desipnaled by
its board of directors, that Lo the best of his
knouvlcdge and belief tha! slatement is true,
correct, end complele end in cccordance
with thir title and regulations iscued there-
under,”,

SEC. 2803. Seclion 202fc) of the Federol
Credit Union Act (12 U.S.C. 1762/c)) is
amended— ’

(17 by striinp out paragraph (2);

(2) by rederignaling parcgraph (1) as
parcoraph (2);

{3/ by striking oul “Excep! as prorided in
perepraph (2) of this rubsection, ecch™ in
parcgreph (2), cs redesicnated, and inscr-
ing in lieu thereof “Each™

(4] by striding out “on or before Jenuery
31, of each insurance year” in pcragreph
(2], as redesipnated, and {nserting in licu
thereof “at such time as the Board pre.
scribes’y

(5) by siriking out ‘member cocounts” in
paragraph (2), ar redesignated, end inseri-
ing in lieu thereof “Snsured shares™ and

(6) by inscriing before paragroph (2) the
Jolowing: s

*“11)(A)(i}) Each {nsured credi! union shell
pey lo and moinlain with the Nctional
Credit Union Shcre Insurcnce Fund @ de-
posit in en emoun! equaling J per cenfum
Qf the credif union’s insured shares. .

"{ii) The Board may, in !5 discretion, qu-
thorize insured credit unions (o initicly
Jund such deposit over a period of time in
excese of one year {f necessary to avoid ad-
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verse effects or the condilion af tnsurcd
credil unions.

“(ill) The dmount of each {nsured credif
union's deposit shall be edfusted annucly,
{n eccordance with procedures delermined
by the Buard. to refiect changes in the credit
¥nion’s {nrured shares

*“tBJ(i) The deposit shell be relurmed Lo en
{nsured credil ynion tn the event that s in-
surcnce coverape i3 terminated (f conperts
to insurance covercpe from anolher source,
or tn the even! the opcrations aof the fund
are lrengferred from the Netioral Credit
Urnion AZministrction Board

“(iil] The deposit shaoll be relfumed in oc-
cordcnee with procedures end ualualion
methods delermined by the Board, bul in no
even! shcll the deposit be returned any later
then one year afler the final date on which
no shcres of the creditf union are {nsured by
the Bocrd

“(iii) The deposil shcll nol be returred in
the cvent of liguidction on eccoun! af benk-
ruptcy or insolvency.

“tiv) The deposif funds may be used by the
fund (f necesscry o mecls itz exrpenses, tn
which case the amount so used shall be ex-
pensed cnd shell be replenished by insured
crecit unions in eccordence with procedurcs
ezlicblished by the Boerd ™,

Sec. 2804. Scetion Zu’fcl!.?l of the Federel
Credit Union Act (12 US.C. 1782ic)(3)) 1is
cmended o read a3 folows.

*(3) When, atl the end of @ giten insurance
yecr, eny loens Lo the fund from the Federal
Governmen! cnd the intercsi Uicreon havre
beer rcpeid and the eguily of the fund exr-
ceeds the normal opcraling level, the Bocrd
shcll effect for thet insurcnee ycer a pro
ratlc distmibution Lo insured crecif unions of
an cmount sufficient to reduce the eguily in
the fund Lo its normel operating level ™.

SEC. 2805. Section 202ic)d) of the Federal
Credi! Union Act (12 U.S.C. 1782(c)t§}) is re
pecled

Sec. 2806, (c) Subsections (2l throuuh o
of seclion 202 of the Federal Credi! Union
Act (12 U.S.C. 1782id) through (J)] are
cmended—

(1) by inserting *its deposit or” defore the
words “the premium chorpe” and “any pre-
miwm chcrpe” each time they appear, other
then in the second sentenice af subscction (e
of acction 202, end

12) by striking oul *“‘member accounts” and
inserting in licu thereof *insured shares™

(b) Section 202 of the Feleral Cvec:
Union Act (12 U.S.C. 1782) is aniended—

(1) in the first senlence of subsaction fel,
by inscriing "drposit or' after “the emouni
of cny unpcid’;

(2) in the :econd sentence of subsection
(e), by inscriing “deposil or” before “premi.
um charpe due’; and

131 in the first sentence of subsection (f),
by inscriing “‘deposil or” afler “slalemen! or
pcy cny such™.

Src. 2807. Section 202(p} of the Federal
Crecit Urion Act (12 U.S.C. 1782i9/1 is
cmended—

(1) by siriking out “statemcnts, and premi-
um chorpes” cnd inseriing in lieu thereof
“stctements, cnd deposit and premivm
cherpes’y

(2) by siriking owt “peyment of any premi-
um cherpe” and insertinp in lieu thereof
“pcymen! of any deposil or aedjustment
thereof or any premium charpe'; end

(3) by striking out “any premium charpe
for insurcnce” and {nserting in licu thereof
*eny deposit or adjustment th-en:oj or any
premium cherpe for insurance’.

Sec. 2808. Section 202(h)(1) of the Federcl
Credit Union Act (12 U.S.C. 1782(R)(1)) iz
amended by inserting before the semicolon
al the end thereof the following: *, unless
othenrise prescribed by the Board ",
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Scc. 2809. Scction 202(h)(2) of the Federel
Credif Union Act (12 U.SC 1782(hi(2)) ts
emended Lo read as folows:

“(2) the term’ normal operciing leoel,
when applicd fo the fund, mecrs an amounl
equal to 1.3 per gernitum of the apgrepcle
amoun! of the fnsured shares {n all insured
credil unions, or such lower level os e
Board may determine; and”.

Sec. 2810, Section 202(th)(3/) of the Federal
Credit Union Act (12 U.S.C. 1782(h}(3}) ts
amended Lo read as follows:

“(3) the lLerm Snsured shares’ when ap-
plied to this seclion fncludes share, share
draft, share ceriificete and other rimilar ac-
counts ¢s delermined by the Board, bul does
no! include amounls in ezcess of the in:urcd
account limit set forth in section 267(¢c/(1L.”

Sec. 2811. Section 203(b) af Uic Fedcml
Credil Union Act (12 US.C 1783(b)) &
cmended—

(1) by inscrting “deposits and™ before

“premium charpes”; and

(2} by addinp af the end thereaf the folou-
fng: “The Board shall report enrnuclly to the
Commiiltee on Banking, Housing, and
Urdan Affcirs of the Senate and the Com-
mitlee on Benking, Finance end Urban af:
fairs of the House of Represeniclives with
respect Lo the operating lever af the fund
Such repor! shall also include the resulls of
an indcpendent audit of the fund ™

Sec. 2812, Section 206¢d) (1) of the Federel
Credit Union Act (12 U.S.C. 1786¢d)(1)]) s
amended —

(1} by insertling
(a)’;

12) by inseriing *mainlain its deposit with
end” before “pay premiums Lo the Board')
and

13/ by edding ot the end thereof the follow-
ing senlence: “Nolwvithstanding the above,
when an insured credi? wnion's insurcd
stotus is Lerminated and the credit union
subsequcrlly obtains compcruble insurance
covcrape from cnother source, insurance of
its cccounts by the fund mey cecse fmmedi-
ately upon the effeclive dctle of such compa-
radle covcrage by mutual consen! af the
credit union end the Boerd "

Sec. 2813, te) Tille IIl of the Fedcral
Crecdit Union Act (12 U.S.C. 1755 el se¢./) is

“(1)" cfter “subscction

- amended—

(1) in scction 303 by inserting *, en insiru-
mentolily of the United States,” qfter “‘Cen-
tral Liguidily Focility” {n the second scu-
Lence, and

(2 by addinp at the end thereaf the follow-
ing:

“STATE AND LOCAL TAX EXIAFTION

“SEC. 332. ta) The Central Liguidity Facil-
ify, and its franchise, activities, capi{al re-
serves, surplus, and income, shall be exempt
Srom cll State and locel tarction now or
herecfter imposed, other than loTes on real
property held by the Faciily (Lo the scme
extent, coccording to its ralue, ¢s otner simi-
lar preperty held by other persons is tored).

“(bJt1) Except as protided in paragreph
(2), the roles, bonds, debentures, cnd other

obligations issued on behalf of the Central-
Liguidily Facility and the income therefrom-

shcll be exempt from cll State end local Lc..r
agtion now or hereafter imposed.

“(2) Any obligation described in paru-
graph (1) shell nol be ezemp! from Stalc or
local gift, estale, {nheritance, lepacy, succes-
sion, or other weallh transfer tares.

“(c) For purposes of this section—

“(1) the term ‘State’ tncludes the Di.slr'ict
of Columbia,’ and

*(2) tozes imposed by countmcs or munici.
palities, or cny terrmitory, dependencv, or
possession Qf the Uniled Stales shall be
trected as local taxes.”.

bJ(1) Section §01 of the Internal Revenue
Code af 1954 (relating lo orpanizclions

H 6573

exemp!l from tex) & emended by redesignal-
{ng rubsection (k) as subseclion (U and by
adding subsection (f) the folowing mew sud-
section’

~“tk) GOVERNMENT CORPORATIONS EXIMFT
UNDELR SUBSICTION (¢)t]).—The orpanizafion
described tn this subsection t3 the Central
Liguidily Fecilily established under title 11T
of the Federal Credil Union Act (12 US.C.
1785 el 3eq.).".

(2) Parcoraph (1) af section 501/¢) af such
Code [(listing exempt! orpcnizaliors) 1z
amended Lo recd ae follows:

“t1) any corporation orpanized under Acl
of Conpress which s an {nstrumentalily of
the Uniled Stales but only {f such corpora-
tion—

“(A) {3 c..c'mpl Jrom Federal {ncome tazes
under such Acf, a3 amended end supple-
menled, or

“(B) is dcscribed in subsection (k)"

(c) The ammendments mcde by this seclion
shall take effect on Octlober ), 1978.
ELIMINATION OF PAYROLL DEDUCTION FLES ON F1-

NANCIAL ORGANIZAYIONS, wwxzsﬂunon or

DISEURSING FUNCTIONS

SEC. 2814. (c) Section 3332(b) of tille 31,
Unitled Sictes Code, is amended by tnserting
‘withou! charpe” after “shell besent”,

{b) Secticn 3332 of title 31, United Sicles
Code, 13 cmended by striking ow! subseclion
(c}) and redesignating subsections (d), (e),
tf), and (p) ez subsections f¢), (d), (e), and
(f), respeclively.

TITLE IX—-MISCELLANEQUS PROVISIONS

COST BAVINGS EY ADXNINISTRATIVE ACTION

Sec. 2901. (a) It is the scnse of the Con-
press that—

{1) depariments, agencies, and instrumen-
talitics of the executive branch af povern.
ment ccn continue to moke rign{ficant
menecpgenent improvemenis in—

tA) Uie travel end trensportation af per-
sonnel and tronsportation @f things for per-
sonnel

(B the use of consullan! services,’

(C) public affairs, public relctions, and
edvertising cclivilies,

(D publishing, prnling,
end auldio risual activities’

(L) identification, recovery, and collection
of Federal ove.payments, delinguencies, end
fndebicdness’ and
. (F) the operation, mainlenance, mancpe:
ment, leasing, acquisition, and disposal of
molor vehiclesy and

(2} such improvements ccn resull in beller
use of funds and reductions in expenditures
Jor such aclivilies

(b) Within six months aficr the dete af en-
actment of this Acl, the Direclor of the
Office of Manapement and Budpet shall pre.
pere end transmil to the Commillees on Ap-
proprialions end Budge! af the Sencte and
House of Representolives cnd the Senatle
Governmental Affeirs and House Govremn-
ncnt Operalions Commitices @ report de-
scribing for each af the calegories specified
in subparagrcphs (AI through (F} af subsec-
tion (a)(l)—

(1) the baseline cost for best estimate
thereof) for fiscal year 1984,

(2) the savings (below such baseline cos! or
estimcle) thet can reasonably be expected lo

reproduction,

be achieved for fiscal year 1985 by tmproved -~

mancpementy

(3) an explanation of how such savings
will be achieved, and
. (4) {f necessary, draft
achieve such savings.

fc) If the expected ravings descridbed pursu-
an! Lo subsection (b/(2) are—

(1) less than $750,000,000 for the cclegory
specified in subparagreph (A/ of subsection
faltl),

legizlation to
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(3)mhn“wm}ﬂemm
Rico or the Virgin Lixnds only if po subsi-
dy is provided for the production of the arts
cle which 15 of a kind different from (or i
&N amount per value or volume grester
:.lhlm) subsidies provided to todusiry gener-

Y.

The House bill exempts rum brought ints
the United States {rom these possessions
{from all three requirements Cane bpeutral
spirits are exempted {rom requirements (2)
and (3), but only if these spirits xre not pro-
duced under a program hsving an effect
similar to the present redistillation pro-
gram

These provisions generally are effective
with respect to articles brought into the
United States zfter FPebruary 29, 1884 An
exception permits payrment of tax not in
excess of $130 million with respect to redis-
tlled spirits after Jupe 30, 1883 and hefore
July 1, 1984. An additions! exception per-
mils such payments not in excess of '$75 mil-
lion after June 30, 1964 snd before July 1,
1985,

Sencatle amendment

The Senste amendment permits peyment
of excise tax revenues derived from articles
conteining distilled spirits brought into the
United Siates from Puerto Rico or the
Virgin Islands only if at least §2 percent of
the alcoholic content of the xrticles Is rum.

The Senste emendment generally ts effec-
tive with respect to articles brought into the
Unjted States after February 28, 1984. An
exception permits payment of taxes not in
excess of $130 million with respeet to arti-
cles containing distilied spirits that do not
meet the amendment's requirements after
June 30, 1883, and before July 1, 1984. The
Bepate amendment further provides thst
this exception will terminate if at any time
during the phase-out period. Puerto Rico
provides (directly or indirectly) a payment
to a U.S. distiller of an amount other than
direct costs of transporttion to and from
Puerto Rico.

Conference agreement _

Tbe conference agreement follows the
Senate smendment with respect to articles
conteining distilled spirits. Therefore, pay-
ments of excise tax with respect to such ar-
ticles will be permitted anly if st least 92
percent of the slcoholic content of the arti-
cles {s rum. )

The conference sgreement adopts the re-
strictions of the House bill with respect to
articles other than distilled spirits.

The agreement generslly is effective for
articles brought into the United States after
February 29, 1884, As under the Senste bill,
payments of tax not exceeding $130 million
may be made during the period July 1, 1983.
June 30, 1284, with respect to redistilled
spirits and cane peutral spirits. A modifica-
tion of the House bill permits such pay-
ments not exceeding $75 million during the
period July 1, 1984-December 31, 1984,

The special rule in the Senste smendment
regerding incentive pasyments to US. distill-
ers is retained, but with two modifications.
First, the rule only applies to articles
brought into the U.S. after June 30, 1984,
Second. an exception to the rule is provided
under which U.S. distillers engeged in redis-
tillation operstions may continue to receive
so-called “incentive psyments” i sddition
to direct transportation costs during the re-
maining phase-out period axfter June 30,
1084, These payments meay not, however,
exceed $1.5 million per U.S. distiller. The
conferees intend that these payments be
limited to payments to the two U8, distil)-
ers (i.e., Glenmore Distilleries and Heublien
Spirits Group) which were engaged in redis-
tillation operstions before February 28,
1864, and who were entitied te such pay-
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ments under oontracts binding on that

date.? :

Finally, the oconference agreement pro-
vides that any I.8. distiller who recetves in.
centive paymermx.or other disallowed pay-
ments in excess of-$1.5 million between
June 30, 1984 and<January 1, 1885 is subject
to & penalty equal to the total amount of in-
centive apd other peyments (other than
direct transportation costa) received during
the period. This pensalty Is in lleu of recap-
ture of exclse tax payments to Puerto Rico
from the date on which the prohibited pey-
mepts was mede. In determining the
xmount of incentive payments, the confer-
ees intend that the Tressury Department
include the amount of price reductions on
other products and other indirect payments
msde by Puerto Ricen companies or the
Government of Puerto Rico in other trans-
sctions between the parties concerned.

1. Limitation on Excise Tax Paymenis to Puerto
Rico and the Virgin lslands With Respect to
Distilled Spirita

Presen! law
The entire amount of excise tax imposed

on distflled spiritx (Le., $10.50 per proof
gulion) brought into the United States from
Puerto Rico or the Virgin Islands is paid to
the poesession from which the s«rticle
comes. Additionally, the entire armount of
excise tax imposed on rum imported into
the United States Irom all other countries is
paid to those possessions.

House btll
No provision. : =

Sencte amendment

The Senste amendment limits the amount
of exclse tax that msay be psid to Puerto
Rico or the Virgin Islends with respect to
distilled spirits to & maxirmum of $10.50 per
proof gellon (ie., the present rete of tax).
Therefore, the $2.00 per proof gullon In-
crease in the excise tax on distilled spirits
provided for by the Sensate smendment will
not be paid to Puerto Rico or the Virgin 1s-
lands with respect to distilled spirits
brought into the United States {rom those
possessions. ‘

This provision is effective with respect to
distiled spirits brought into the United
States sfter December 31, 1984,

Conference agreemnent

The conference sgreement follows the
Senste amendment.

TITLE VO—COMPETTITION IN CONTRACTING

The Senate amendment, which is identical
to 8. 338, the Competition in Contracting
Act of 1983, is designed to increase the use
of competition {n Government contracting
and to impose more stringent restrictions on
the awarding of poncompetitive—sole-
source—contracts. Agencies are required
under the Senste amendment to use com-
petitive procedures, whether by inviting
sesled bids or requesting competitive pro-
poszals, unless & statutory exception sllowing
the use of noncompetitive procedures is
met. 8. 338 had been reported unanimously

by the Senste Governmental Affairs and’

Armed Services Committees znd psassed
unanimously by the Sepate )

The Senate amendment builds on the two
prim&ry procurement statutes—the Armed
Services Procurement Act, which governs
the Department of Defense, the Coast
Guard, and the Nationsl Aeronautics and
Spsce Administration, and the Pedersl
Property and Administrative Services Act,
which generslly applies to civil agencies—to
establish a uniform fremework which distin-
guishes between competitive and poncom-

17701 purposes of this restriction. the ¥TG Corpo-
ration &z pot to be tredted ax x U8 distiler,
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petitive procedures. The amendments pro-
posed to both statutes sre largely identical

The conferees adopted a substitute to the
Senate umendment which represents a com-
promise between 8. 238 snd two House
measures—H R. 8184, the Competition {n
Contracting Act of 1884, which was ardered
reported by the House Government Oper-
stions Committee, and HR. 2545, the De-
fense Procurement Reform Act of 1883,
which &5 under considerstion by the House
Armed Services Commitiee

The conference substitute retains the
masajor provisions of the Benste amendment,
incorporstes “full and open” as the required
standard for competition, strengthens the
Justification, spproval, and notice require-
ments to ssfeguard agsinst unnecessary
sole-source coptracts, establishes competd-
tion advocates to enhance accountability,
and strengthens the bid protest process.

While the conference substitute adopts
the statutory framework of the Senate
smendment, the conferees agree further to
wumend the Olfice of Federul Procurement
Policy Act snd the Budget and Accounting
Act. The OFFP Act., a statute which governs
al]l federal sgencies, is amended to define
certain procurement terme, such as ““ful)
and open competition” snd “responsibie
source,” to establish notice and reporung re-
Quirements, and to create competition sdvo-
cates fn all procuring activities. The Budget
snd Accounting Act i smended to provide
the General Accounting Office with a ststu-
tory base for {ts bid protest function.

-MAJOR PROVISIONS

Subtitle A—Amendments Lo the Feders] Property
and Administrative Services Act

Section 2711 —Procurement Procedares
(1) Competition Requirements
Senatle amerdment .

The Sensate amendment estadlishes “effec-
tive” competition as the standard for awsrd-
ing federal contracts for property or serv.
ices. In Government coptracting, effective
competition is a msrketplace cobpdition
which results vhen two or more contractors,
acting independently of each other and of
the Government, submit bids or proposals
in ap attempt to secure the Government's
business.

Conference scbstitute

The conference substitute uses “full snd
open’ competition as the required standard
for awarding coptracts in order to emphs.
size that all responsible sources are permit-
ted to submit bids or proposals for & pro-
posed procurement. The conferees strongly
believe that the procurefnent process should
be open to all capable contractors who want
to do business with the Government. The
conferees do not intend, however, to change
the Jong-standing practice in which contrac-
tor responsibility is determined by the
zgency after offers are received.

The conference substitute retains the re-
quirement from the BSenste amendment
that executive agencies shall use competi-
tive procedures—whether by soliciting
sesled bids and making award without dis
cussions or by requesting competitive pro-
posals and meking award with discussions~
when entering into a contract for property
or services. ' . e v -

in effect. the substitute, ke the Senste
amendment, removes the restriction from-—
and the written justification required for—
competitive proposal procedures and places
them ap par with sealed bid procedures
The substitute msaintains minimum criteria
for sesled bid procedures to ensure their use
when s&ppropriate. The purpose served by
substituting the new terms *sesled bid” and
“competitive’ proposal” procedures for
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“{formasal advertising” and “pegotiation” is to
eliminate the competitive snd noncompeti-
tive connotations associnted, respectively,
with past terminoldgy.

The substitute defines the term “competi-
tive procedures” to mean procedures under
xhich an executive agency enters into s
contract pursuant {o ful}l and open competi-
tion, thereby permitting all responsible
sources to compete. This term also recog-
nizes as competitive the procurement of ar-
chitectura)l and engineering senvices con-
ducted tn accordance with title IX of the
Federa) Property and Administrative Sers-
fces Act, the competitive selection of basic
resesrch proposals, and the Genersl Serv-
fces Administration (GSA) multiple awards
schedule programs. :

The selection of srchitectiursl and engi-
neering services by the Pederal Government
is governed by the provisions of 40-U.S.C.
541 el seq., which require the selection to be
made on the bssis of an evaluation of the
design propossls and the qualifications of
all offerors. After the selection of the most
qusalified offeror, the government then ne-
gotistes & contract at a fair and reasonable
price pot to exceed six percent of the esti-
mated cost of the project. If an agency is
unsble to negotizte such a contract, then
the sgency is required to negotizte 2 con-
tract with the next most quslified firm_ The
principle behind this procedure &5 to ensure
that the government receives qQuality, up-
front design work in its procurement of ar-
chitectural and engineering services. This is

. perticularly important since such design
work has & major impsact on the overall cost
of the project.

The conferees s1so recognize the competi-
tive selection of bssic research, which is di-
reclted towerd incressing knowledge of a
subject apart from any clear or necessary
practical application of that knowledge. to
be 2 competitive procurement procedure.
These basic research procurements are
unique in thet the agency’s solicitations are
general {n psture, identifying sress of re-
search interest, criteris for selecting propos-
als (including scientific merit), and the
method of evaluating propossls. Proposals
received are thep competitively evalusted
through a peer review process before con-
tracts are awarded By recognizing such pro-
curement of basic research ss competitive,
the conferees intend to promote the partici-
pation of &l} individuals or companies capa-
ble of supporting the government's needs in
this important arez. Any wgency procure-

- ment which cannot meet this standard and,
in fact, restricts participation, must be justi.
fied and approved under the requirements
in this substitute forother than competitive
procurement procedures.

The substitute also contains a provision
that preserves the multiple awards schedule
progTams sdministered by the Generul Serv-
fces Administration. Although agency imple-
mentstion of these programs has been criti-
cized in the peast, the conferees believe that
schedule contracts are & worthwhile method
of meeting egency needs for & broad range
of commercial products, while {mposing =

" minimum =administrative burden on the
using agencies. Schedule contracts should
be used when GSA can pegotiste quantity-
discount contracts, with delivery to be made
directly to the using agencies in smal) quan-
tities at diverse locations. The GSA Federal
Supply Scheduwle {5 an example of this pro-

gram.

By providing the GSA multiple swards
schedule programs with a.statutory base,
the conferees intend that any responsible
vendor wishing to compete for this business
is, in fact, sllowed and encouraged to com-
pete. As Jong &s the schedule contracts man-
aged by GSA meintain this objective, GSA

CONC

iz complying with the intent of this substi.
tute anad should be supported. The conferees
believe, bowever, that the xzvailability of
ADP schedule contragis.ahould not preclude
the requirement for agencies to seek lower
prices if there are yesponsible alternative
sources avillsble, . =

The conferees also intend that where com-
petition is conducted xmong all sources that
bave been prequalified, in accordance with
statute and refulstions, and where prequall-
{ication is essential to ensure satisfaction of
an xgency's needs, such procedures shall be
considered full and open competitive proce-
dures, provided all responsible sources are
given & ressonable opportunity to qualify.

(2) Dual-Sourcing Awthority

Senate Amendment

The Senate amendment authorizes execu-
tive agencies o establish or maintain an al-
ternative source or sources of supply for a
particular property or service by using com-
petitive procedures to allow all sources to
compete while excluding the incumbent
contractor from competition. Executive
xgencies are suthorized to use this “dual-
sourcing™ authority only when it would (1)
incresse or meaintain comp+tition and likely
result in reduced oversll costs, (2) be in the
interest of nationa) defense in case of & na-
tional emergency or industria}mobilization,
or (3) be in the interest of national defense
in establishing or msintaining &b essential
engineering, research. or development capa-
bility to be provided by an esducationsl or
pon-profit institution or a federally funded
research and development center.

Conference substitute |
The ‘conference substitute substantially
incorporates .the provisions of the Senate
amendment.
(3) Small Business Set-Aside Competition
Senate amendment

The Serate amnendment recoginzes various
existing set-aside programs by authorizing
ap executive agency to include in its solicita-
tHons restrictive provisions which would des-
ignsate only speclfied categories of offerors,
such &8s small business concerns, as “suthor-
ized by law,” for example, the Small Busi-
ness Act (15 US.C. § 631, ef seq.).

Conference substitute

The conferees seek to give more precise
recognition to set-sside programs authorized
by ststute. For example, Congress has his-
torically provided assistance through the
Federal procurement process to smsall busi-
nesses. In recognition of this policy, the con-
ferees include & provision in the conference

substitute which authorizes agencies to

limit competition to small business concerns
or socielly and economically disadvantaged
small business concerns as long as &1l such
firms within the categories are allowed to
compete. The conferees specifically note the
Smsll Business Innovation Research (SBIR)
Program, established under P.L. §7-218, as
&p exaemple of & statutorily suthorized small
business set-aside program that would be in-
cluded in this provision.

Further, the set-aside procurements must
be made in accordance with the competitive
procedures required by the conference sub-
stitute and with the ststutory requirements
of the Small Business Act. Finally, procure-
ments conducted under Section 8(s) of the
Bmall Business Act are exempt from the
procurement procedures mandsted by the
substitute.

(4) Exceptions to Competition Requirement
Senate amendment

The Senate amendment provides six ex-
ceptions to competitive procedures which
paralle] the conditions :_quch the Comptro)-
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Jer Gepers) has historically recognized as le.
gitimate conditions for awarding contracts
on & sole-source basis. The Senate amend-
ment shifts the emphasis from having to
Jusiify the use of negotiation, which can be
either competitive or noncompetitive, to
concentrate on those contract which are ne
gotizted noncompetitively, thereby restrict-
ing sole-source contracting to when it is
truly necessary. The award of a contract on
& solesource basis would for the first time
constitute a clesr violation of statute and
would therefore pot be authorized unless
permitied by one of these exceptions.

These exceptions are considerably more
restrictive than the present exceptions to
formal sdvertising which are used fneppro-
priately, Ip many cases, Lo justify going sole
source. By using the brosd exceptions to
forme) sdvertising, such as the “impractica.
ble to obtain competition” exception. as a
means to negotiate noncompetitive, agencies
have zvolded slating the actus) justification
for awarding a sole-source contract. While
BOle-source contracting may be necessary in
certain situations, tighter control and great-
er visibllity are needed to ensure its proper
use. ’

Conference substitule .

The conference substitute retsins the re-
strictions imposed on sole-source contracts
provided {n the Senate amendment, but re.
quires agencies Lo obtain competition under
the second and sixth exception 1o the msaxi-
mum extend practicable. For this reason,
the term ‘Doncorpetitive procedures” used
In the Senste amendment hes been changed
to “procedures other than competitive pro-
cedures” in the conference substitute. Agen-
cies are not precluded from swarding a con-
tract noncompetitively under the second or
sixth exceptions (which concern urgent and
petions)l security situations) when condi-
tions dictate that only one source is avail-
able.

In addition. the conference substitute in-
cludes a seventh exception which allows the
head of ap sgency, on & non-delegable basis,
to determine when it is necessary in the
public interest to use procedures other than
competitive procedures for a particular pro-
curement. This waiver {5 to be exercised, if
at &ll, on & case-by-case basis, rather than
for & class of procurements. The head of an
sgency is required to notify both Houses of
Congress in writing of his or her intention
to use this exception thirty days before the
contract is awarded

The conference sgreement also clarifies
that sole-source awards resulting from cer-
tain unsolicited proposals or “follow-on”
contracts fzll under the first exception.
which permits & sole-source award when the
property or services needed by the agency
are available from only one responsible
source and no other type of property or
services will satisfy the agency's needs. In
peither case, however, is this exception to
be used as a ‘‘carte blanche" justification
for going sole source.

The use of the first exception for unsolic-
ited proposals and follow-on contracts is
lmited in both cases to certain specific con-
ditions. In the case of unsolicited proposals.-
the conference substitute authorizes sole-
source awards based on unsolicited research
propossls when the agency can determine
that the substance of the proposal is not
otherwise available to the government, and
the proposa)l does not resemble the sub-

- stance of a pending competitive procure-

ment. .

The conferees do not intend, however,
that this provision be used as a loophole by
which agencies and contraclors can circum-
vent the compelition requirements con-
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tained in the substitute. This authorization
is strictly limited to state-of-the-art propos-
als which | represent advenced acientific
knowledge.’ Even under these conditions,
agencies should seck proposils wherever
possible from competing resesrchers to
ensure that the best proposal avallable Is ze-
Jected. The substitute, like the Benate
smendment, therefore, requires that unso-
licited proposals be publicized in the Com-
merce Business Daily unless sut¢h publica-
tion would result in the disclosure of the
originality of thought or innovativeness of
the proposed reseerch contained {n the pro-
paossl

In the case of follow-on contracis, a sole-
source award under the {irst exception may
be -msade for the continued development or
production of a major system.or highly spe-
cinlized equipment { sward to other than
the original source would result in substan-
tia) duplication of cost that could pot be re-
covered through the use of competition, or
unsacceptable delays in fulfilling the agen-
cy's needs.

The conferees intend that follow-on con-
tracts be axarded only to incumbent ven-
dors who receive the original contracts fol-
lowing some form of price or technical com-
petition. The conference substitute recog-
nizes that in major systems and highly spe-
dalized equipment scquisitions, there sare
situstions where the initis) capital invest-
ment could ceuse substantisl duplication of
cost If the contrsct were ewsrded to other
than the original source. However, the sub-
stitute requires the agency to determine and
document that such cost cannot be offset by
savings that would result {rom openly com-
peting the requirement. The conferees be-
lieve that a cost/benefit anzlysis is neces-
sary to make g precise determination.

The conferees further note that follow-on
contraclts sometimes result when an agency
fails to determine its original requirements
sccurstely. The conferees empbesize that
better planning should eliminate this prob-
lem and the resultant need for s sole-source
contract Lo the incumbent contractor. The
language in the conference substitute
should not be construed as legitimizing sole-
source contracts that are caused by poor
planning.

The conferees &1so do not intend this pro-
vision to be used to perpetuate any contract
which involves obsolete or outmoded facili-
ties, systems or processes, including comput-
er systems and software.

(5) Justification and Approval Procedures
Senate amendment

The Senate samendment safeguards
agrinst unnecessary sole-source contracting
by prohibiting sgencies from using noncom-
petitive procedures unless (1) the use of
such procedures has been fustified in writ-
ing, and (2) the agency has provided s4d-
vance notice of intent to award a sole-source
contract in the Commerce Business Daily,
inviting bids or proposals from potential
competilors, and has considered all bids or
proposals received In response to such
Dpotice.

Conference substitute

The conference substitute retains the pre-
ewerd notification requirements from the
Senstle wamendment which sgancies must
first meetl before a sole-source award cen be
made.

In retaining the Senste provisions, the
conferees emphasize that agencies should,
at & minimum, give esch bid or proposa) re-
ceived ip response to the Commerce Busi-
ness Daily notice suificient considerrtion so
25 to be sble to make an informed judgment
about the responsibllity of the bxdder and
the responsiveness of the bid.

. tivity fn the case

« o NGRESSIONAL RECORD — HO

Agencies are not explicitly required to
ixsue solicitation psckages to all contractors
who respond to a pre-award potice. This is
not to be interpreted to mean that sgencles
are authorized !to deny the distribution of
such packages arbitrarily. The purpose of
the pre-award notice is to open competition
to &ll offerors who can meet the agency's
needs. To serve this purpose, solicitation
packeges should be avzailable upon request.
In situstions where competition is pot sn-
ticipated and solicitation packages have not
been prepared, agencies shall provide poten-
tis} competitors who do respond with solici-
tation packages or compareble information.

The conference substitute also strength-
ens the justification procedures in the
Senste amendment and establishes new re-
qQuirements for approvals of sole-sowce con-

tracts,

The justification statement required for
each noncompetitive procurement must be
certified as sccurste and complete by the
contracting officer responsible {or ewarding
the contracts. The justification statermnent
must then be reviewed and approved by
either (1) the procuring activity's advocate
for competition in the case of contracts over
$100,000; (2) the head of the procuring sc-
of contracts over
$1,000,000; or (3) the agency's senjor pro-
curement executive In the case of contracts
over $10,000,000. Contracting officer certifi-
cation &nd review and spproval authorities
provided by this substitule cannotl be dele-
gated, except as specifically =uthorized
under this substitute. .

All determinations and decisions required
{for use of the exceptions to competitive pro-
cedures provided in this substitute are to be
mede on a case-by-case basis. Brozd catego-
ries or classes of procducts and services
cannot be exempt from competitive proce-
dures.

In the event of an unusus) end compelling
urgency, the required justification end sp-
provals may be made after the contract has
been awarded. Simnilarly, such justifications
&nd spprovals are not required when the
head of an agency determines and reports o
Congress thet it i51n the public interest to
conduct 8 noncompetitive procurement, or s
procurement is conducted in saccordance
with the Wagner-O'Day Act (41 US.C. § 46
el seq.).

The justifications and related documents-
tion are required to be made avzilable to the
public. While these disclosures should be
made consistent with the provisions of the
Freedom of Informstion Act (5 U.S.C.
§£552), the conferees intend that the Act's
exemption for internal memorands not be
used to shield these documents {rom public
disclosure. The use of the term ‘‘consistient
with” is designed merely to ensure thet ns-
tionsl security, law enforcement, and other
sensitive information is not publicly dis-
closed.

The conference sustitute places sdditionsal
prohibitions and restrictions on the use of
procedures other than competitive proce-
dures. Noncompetitive procuremenis mey
not be justified on the basis of concerns re-
garding the future avallability of funding.
This prohibition is designed to prevent the
year-end spending sbuses that occur when
sgencies are {aced with large amounts of un-
expended appropristions &t the end of the
fisca) yesar. Under this situation, egencies
rush to sign & contract with a vendor on =
sole-sowrce basis {n order to avoid having to
turn money back to the Tressury. The con-
ferees find this practice to be unconscion-
able. Similarly, the substitute prohibits the
use of the lack of advance plenning as a jus-
tification for using poncompetitive prac-
tices. The conferees reject the assertions
msade by some xgency procurement officials
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that this is a legitimsate reason to curtall
competition. A contrary conclusion would
legitimize unacceptiable management prac-
tices,

The substitute also prohiblis an agency
from procuring its goods and services from
another agency unless thatl agency has com-
plied with the requirements of the substi-
tule. The substitute includes this prohibi-
tion to prevent one sgency from acquiring
s goods wnd services from another sgency's
sole-source contract without having to justi-
iy a Dponcompetitive procurement {tself.
This restriction s in addition to, not in lieu
of, any other restriction provided by iaw, in-
cluding the Economy Act of 1832 (31 US.C.
§ 686(r)).

(6) Small Purchase Procedures
Senate amendment |,

. The Senate mmendment recognizes that
the competitive procedures required of large
pruchases msay not be approprizte for small
purchases. The Senste smendment there.
fore provides a basis in statute for regula-
tions to establish separate smsll purchase
procedures, allowing sgencies to scale down
their efforts ss long ss they obtain reasonsa-
ble competition.

Conference mbstihllé

The small puwrchase " provisions of the
Senate amendment sre retained under the
conference substitute in a separsts subsec-
tion. Within this new subsection, agencies
are required Lo promote competition to the
meximum extent practiceble when using
small purchase procedures. The regulstions
issued pursuant to this subsection are to be
incorporated into the government-wide Fed-
eral Acquisition Regulation consistent with
current statute,

(7) Planning and Solicitation Procedures
Sencle amendment

The Senate emendment requires sgencies,
8s part of the effirmstive effort to obtein
competition, to use sdvance procurement
planning, conduct market research, and de-
velop nonrestrictive specifications,
Corference substilute

The conference substitute retains these
requirements contsined tn the Senste
amendment, but applies them as planning
requirements for &l procurements—com-
petitive and noncompetitive.

The substitute also retains the broad
guidelines set forth in the solicitation sec-
tion of the Senate amendment for agencies
to follow in defining their needs in order to
maximize, rather than limit, competition.
The substitute authorizes agencies to speci-
fy their needs in either functional, perform-
ance, or detlailed design terms, whichever
will ensure timely performance and will pro-
mole the use of full and open competition.

Wherever practicel, the conferees strongly
believe that contractors ehould be told what
the Government needs in functiona) terms.
This spproach allows the Government to
tske advantage of the innovative ideas of
the private sector.

(8) Evaluation and Award Procedures
Senate amendment

The evalusation and awsard procedures for_
sealed bids and competitive proposals set
forth in the Senate smendment are largely
the sarce as those currently required in the
Armed Services Procurement Act and the
Federal Property and Administrative Serv-
jces Act for formal sdvertising and negotia.
tion. The emendment clarifies that agencies
shell evaluate sealed btids and competitive
propossls based solely on the faclors speci-
fied in the solicitation.
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Cornference rubstitote

The conference wubstitute retains the
evalustion and twerd procedures under the
Senste wmendment, and modifies the lan.
guerge to reflect the requirement for full
and open competition

Eection 2713—Truth in Negotialons
Sengle amendment

The Sencte xoendmemn extends the statu-
tory requirement tn the Armed Setvices
Procurement At for swbmitting certified
cost or pricing date to cover civhian pre-
curemenis under the Federal Property and
Administrative Services Act, and establishes
& uniform threshold tn Joth statutes st
$100.000.

Contraciors are presemly .reouired by
ststute to submit cost or pricing-dats and
certify that the data are sccurate, com-
plete, vid cwremt” prior to the sward of
any  nepotinted defense rontrwet over
£500,000 s0d are required o5 reguistion to
submit soch data for eny nepotisted civilian
contract over $100,.000. The purpase of this
“truth-in-negotiations™ proviston ¢ to pro-
vide the basis for reiwwoactive price adjust-
ment {n the evers thaet deta sabmitted prior
to the sward of -2 contract were not accu-
rele, complete, and current, without resort-
ing to costly and time-consuming litigation.
WiKhout certification, agencies Isck the
Yegr) ammunition to deter defective pﬂcing
Conference Substilutz

The conference suchstitute relxins the
Senste provisions snd, {n eddition, suthor-
izes contracling afficers to ragues: cost or
pricing &sis lar defense and civilian pro-
curernenis under $100,080. Obtsining such
dals for smsd) dollar contrects has proven to
be 2 problem In purchasing spsre paris
where excessive over<harges have become
legendsry.

Section 2713—Automated Deta Procewsing

Dispute Restiution -
Becnatle croxdment

The Senste emendmem ¢onteins no prod—
S0oDn on sutometed data processing dispute
resolutiorn.

Cornference substitute

The conference substitute amends Saction
111 of the Peders) Property and Admindistrs-
tve Services Act of 1849 to provide an alter-
zete forum for resOINIgE coniractual dis
putes involving procmrements of sutomsated
fdals processing (ADP) equipment’ and secy-
ices conducted under Public Lew 88-308 (Lthe
Brooks Act). This provision applies only to
those autom=ted data processing procure-
ments conducted onder the Brooks Act, and
it does not apply to those ADP pracure-
ments exempled wmder the 1982 Dwapert-
ment of Defense Authorization Act ADP
procurememis conducted by DOD  are
exemp!l {romm the Brooks Act enly if the
equipmen! and senices are primsrily {for
functions involving intelligence, cryptology.
command &nd coniral, weapon sysiems, or
sinilar type systems Protests over ADP
procurements in those areas not covered by
the Brooks Act will continue te be bheard by
the GAO or the courts, 8s under cwrent
practice.

The Brooks Act, enacted {n 19865, provides
the General Senices Administration (GSA)
with the sole suthority to procure ADP
equipment angd services for Jederz) agencies
either by conducting the pracurement on
behsdf of the sgency, or by granting & dele-
gulion o! procurement gulhority to the
agency 0 canduct its ewn procurements
The Brooks Act hes opened the federa) mar-
Xetplace to 8l) responsihle computer compa-
nles. However, Gue 10 the Increasing number
of computer procurements conducted every
year, coupled with the complexity of the

techmology, the current informal process of
resolving conflicta between the buying
sgency and the suppliers has become cum.
bersome and prolonged. Further, cherges
have been made Ty both the agencies and
the contractors thxt (3SA's current process
8oes not provide kn objectve forum for dis-
pute resolution The conferees believe thsal
I has become increasingly apparent that a
new farum {5 needed to provide a {&ir, equi-
table and timely remedy in this area.

The conferepce substitute provides thal
remedy by authorizing the GSA Bosard ol
Contract Appeels to consider protest cases
Involving ADP procurements canduoled
under P.L. 88-306. The Board is wel suited
to hear prolests of this nature First the
Board can use slresdy established proce-
dures to hold hea.r'lngs compel production
of documents testimony of wit-
nesses,  and emdut:t cross-examination

under oslh. Second, the Board can use the -

suthority which GSA aurrently ©ias under
the Brooks Act 10 revoke. suspend or modify
s dedegetion of proourement authorits. Fur-
taer, the Board 4s suthorized to suspend
any contract which «as awsrded pursuant
te Pi. 88B-306.

The conference substitute requires that
sn (nitiz} hesring be beld by the Bosrd
within ten days of the filed protest, and
that the Board then issue {ts final decision
within 45 working 4ays from the dste of the
protest unless its cheirman determines thet
oecific and unique circumstances require a
Jonger period for consideration Based upon
the results of the injtie]l hearing, the Board
cen suspend the delegation of procurement
sathority while the protest is pending. The
saspension of a sobicitation or contrect per-
formsance shall not be ordered if the sgency
estsblishes that argent s5d compefling cir-
cumstances exist. In addition, the comfer-
ence substitute atthorhes the Board to
=xard the costs of pursuing a prolest if such

.protest action is susteined by the Board,

The conferees recognize thst these proxi-
mons provide a wunigue mnd tnnovative
method of handling protests sf a highly
technice) end camplex nxture. The confer-
ees believe that the Bosard is well equipped
to provide timely resolution of conflicts be-
breen ine procaring agencies and the sup-
pliers of computer products and services. To
eroid disrupiing Yegitimate procuremers,
xnd especially to prevenl Pprotest ections
txten in bed faith from imerrupting con-
truct performance, the Board is authorized
to dismiss at any point tn the prooess sny
protest action that it determlines to be frivo-
tous or which, on its face, €éoes not state a
salid basis for the protest.

‘The conference substitTie ectablishes a
thre=-peer suns®t provision which should
allow Congress to mske a full end objective
esaluxtion of the Board's operstions in re-
solving ADP contrsctua) disputes prior to
the consideration of reawRhorization

Bubtitie B—Amendments to the Armed Services

. Procurement azt
Section 272{—Defense Procurement Policy
Senate amendment

“The Senste emendment contains no provi-
#ons directly wmending the existing paticy
section In the Armmed Services Procurement
Act,

Conference substitute

The conference substitute amends the ex-
isting policy section in the Armed Services
Procurement Act Lo set farth hrosd defense
procurement policy which, first and fore

. most, directs the Department of Defense,

the military services, the Coast Guerd, and
the National deronsutics and Space Admin-
lstration to nse full d open competitive
procedures {n acq

g property and serv.’
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fces. The other policy statements thcluded
fn the conference substitute xre intended o
conform with the policies set but in section
2 of the Office of Federal Procurement
rolicy Act.

Bections 2722 and 2723

Senafr cmendment! and conferenoe mubsfi-
- Y37

The remxining sections imder Subtitle B
of the conference wsubstitute parzfe) sec.
tons 2711 xnd 2712 of Sublitte A =nd the
expianations of the provisiors xre the same
and the conferees’ mitentions whth respect
to these provisions are the same.

Subtitle C—~Amendments to the OfBbce of Federal
Procurement Palicy At

Fection 2781 —Definiti oms
Eenatle amendment

The Senste amendment did not amend
the OFPP Act.

Conference substitute

The conference substitute deflines the
terms “ful) and open competition”™ O mean
that all responsible sources wre permitied to
sobmtt senled bids or competttive proposals:
“competitive procedures” to mean the pro-
czdures under which an agency emers into a
contract punmam to full and open competi.
Hoo, and “responsible source” to mean s
prospective contrector who s capsble of sat-
ki{rtng the agency’s peeds, condidering re-
sources, delivery or performance achedule,
performsnce recard, integrity &nd business
ethics, organization and experience, equip-
xent and Tacilities, xnd any other quslifica-
tionz. These terms sre used throughout the
conference substitute.

Seclion 2732—Procurement Notice ané Records;
Adrvocxie for Competition
{1) Procurement Notice Requirements
Eenate amend ment

Tne Senate mendment establishes potice
provisiom In the Armed Services Procure-
ment Act and the Federal Property and Ad-
ministrative Services Act which Tequire &
notice to be pubdblished in the Commerce
Business Dafly for (1) prospective competi-
tive =and noncompetitive costracts over
$10,000, and (2) contract awsrds over
$10,000 for those contracts which zre lkely
%o result in the award of subcontracis. The
burden is placed op the procuring agency,
under this provision, to furmsh the infor-
mation for publication to the Secretary of
Coomerce, who s responafble for publish-
ing the notice promptly #n the Commerce

Dally.

Business .

The Senate amendment establishes time
periods for publication, specifies the {nfor-
mstian &hich & proper notice should {n-
ciude, and provides exceptions to the notice
reguirement which sre separste but identi-
cal in almost all cases to the exceptions for
ponoompetitive procedures.

Confercace substitute

The conference substitite retains, with
mipor modifications, the wbpotice require
ments set forth in the Senate amendment,
bul consolidates the duxl-conforming
amendroents 1o the defense and civilian pro-
curement statutes by placing a uniform
notice requirement tn the Office of Federal
Procurement Policy Act.

(2) Record Requirements
Senate amendment

The Senste emendment facilitutes con-
gresejonsl oversight of coptracting sactivities
by requiring agencies to establish and masin.
tain a record. by fiscal year, of the procure-
ments (olher than smsall purchases) in
which noncompetidve procedures are used
The {informetion to be included in the

.
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record, which would be transmitted on &
Quarterly basis to the Peders) Procurement
Dala Bystem, esignates the contractor who
received the award, the property or services
which were oblained, the dollar value, the
reason for using noncompetitive procedures,
and the positions of the individusls In the
procuring agency who required and sp-
proved the solesource award. :
Confercnee substitute

The conference substitute retalns the
record requirements of the Senate amend-
ment, agaln consoljdating the amendments
to the defense and civilian procurement
rtatutes inte a uniform provision in the
OFPP Act. but expands spplication of this
provision to include all procurements—com-
petitive and poncompetitive—in a computer-
tred file. This file should be indexed in a
msanner to provide ready access to such in-
formstion by other sgencies, Congress, and
the public.

{3) Advocate for Competition

Senate amendment

The Sensle amendment establishes in
‘each executive agency the position of advo-
cale for competition with responsibilities for
promoting competition in the agency's pro-
curement process. The agency competition
sdvocste is designed to be at a sufficiently
high Jevel to directly influence the procure-
ment pollicies snd procedures within the
sgency, while not being directly responsible
for the individual procurements. The head
of ezch agency is prohibited from sssigning
duties to the competition advocale which
are inconsistent with the advocate’s respon-
sibility to promote competition. As such. the
position of competition advocate should not
be assigned to any {ndividus) who is respon-
sible for the initiation or conduct of any
specific agency procurement.

CornJerence substifutle

The conferees recognize the itnportance of
the position of competition advocate and
the need to ensure that key Federal officials
at &l] levels are mede aware of the benefits
of competition and become f{irmly commit-
ted to its use. To further these gosls, the
conference substitute expands the sgency
sdvocate's responsibilities and requires the
establishment of an additional advocate for
competition in each procuring activity.

The .substitute requires the competition
advocates to challenge barriers Lo, and pro-
mote full and open competition in, the pro-
curement of property and services. Under
the reviex and approval procedures estab-
lished by the conference substitute, the pro-
curing sctivities' competition sdvocates are
responsible for approving all noncompeti-
tive contract awards which invo)ve expendj-
tures exceeding $100,000 but Jess than
$1.000.000. Further, the agency sdvocate is
given the sdditiona) responsibilities af rec-
ommending to the agency's senjor procure-
ment executive (1) goals and plans for in-
creasing competition on & fisce)-year basis,
and (2) & system of personal and organize-
tional accountability designed to encoursge

" the procurement workfcrce %o emphasize
competition. )

The conferees recommend that the per-
formance ratings of procurement personnel
include an appraisal of their efforts to pro-
mole competitionp in agency procurements.

(4) Annua) Report on Competition
Senale amendment

The Sensate smendment requires the hezsd
of esch executive xgency to issue an snnusal
report to Congress on the sgency's use of
cormnpetition {n contracting. Specifically, the
report should provide an overview of the ac-
tions taken by the agency to Increase com-
petitive contracting 2nd reduce the number
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snd dollar value of noncompetitive con-
tracts, and the activities and accomplish-
ments of the egency's advocate for competi-
tion. -~
Conference substilule

The conferéhce substitute Incorporstes
the annual report requirement {rom the
Benste amendment and establishes Jenuary
31 a5 the desdline for submission to Con-
gress for fiscal years 1886 through 1880,

(5) Competition Requlrement
Senate amendment

The Sensate amendment has no compeara-
ble provision.

Conference subslilule

The conference substitute emends Section
16(1) of the OFPP Act (executive agency re-
sponsibilities) to require the use of full and
open competition in executive agency pro-
curements of property and services. Lan-
guage contained in this substitute requires
agencies, when using competitive proce-
dures, to establish policies, procedures, and
practices necessary to ensure that s suffi-
cient nurober of sealed bids or competitive
proposals are received {rom respon:ible
sources to fulfill the government's reguire-
ments (including performance &nd delivery
schedules) st the lowest ressonable cost
considering the nature of the properiy or

services procured. This requirement applies *

to all sgency procurements, including those
mede under s€l-aside programs.
Subtitle D—Amendments to the Budget and
Accounting Act
Section Z751—Procurement Protest System
Senate amendment

“The Senzte ernendraent conteins no provi-
sions regarding the General Accounting
Office bid protest system.

Conference substitute

The conferees believe that a strong en-
{orcement mechanism is necessary to insure
that the mandate for competition is en-
forced and that vendors wrongly excluded
{rom competing for government contracts
recejve equitable relie{. To accomplish this,
the conference substitute adds a new sub-
chapter to Chapter 35 of Title 31, United
States Code, which codifies and strengihens
the bid protest function currently in oper-
stion a! the General Accounting Office
(GAO). The provisions of this section
become effective on Jansury 15, 1985.

The conference substitute establishes an
enforcement mechanism keyed to the proce-
dures conteined in the Senste amendment
for solicitation, notice, evalustion, and
sward. The procurement protest sysiem fur-
ther relies op record requirements in the
Senste amendment, ss expanded in the con-
ference substitute, to insure the availability
of information needed not only by the
Comptroller Geners! to make determina-
tions in procurement protests, but elsc by
interested parties to identify, and initiste
action sagainst, solicitations &nd saweards
which they believe are unlawful, A

The Comptroller General is not given ex-
clusive suthority to hear protests. The con-
ferees do not intend, for example, that the
GAO decide matlers dealing with the Small
Business Administration's responsibilities
under the Small Business Act to establish
tndustry size standards or to issue Certifi-
cates of Competency to small businesses. Fi-
nslly, interested parties with recourse to the
Geners) Services Administration Board of
Contract Appeals in disputed computer pro-
curements may not protest the same saction
to both the GAO and the GSA board.

Any sctual or .prospective bidder of of-
feror whose ¢jrect economic interest would
be sffected by the award of or feilure to
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sward a procurement contract by an execu-
tive agency may challenge the sgency's so-
UcitaUon, eward or proposed award by filing
& protest with the Cormptroller General
Fina) agency determinztions under section
307 of the Federa) Property and Administra-
tive Services Act and section 2310 of title 10,
United States Code, mey be the subjects of
protests to GAO, the courts, and where ap-
propriate, the GSA board.

Once & protest has been flled with GAO,
the Comptroller General shall potify the
executive agency involved within one day of
receipt of the protest. The executive agency
then has 25 working days (10 if the Comp-
troller Generzl selects the “express option”)
to respond. the Comptroller Genera) must
issue his opinion within 20 working days (45
calendar days under the express option).
The Comptroller Genersl may extend the

" deadlines when appropriate for specific pro-
tests, on 1 case-by-case basis; the conferees
regard such extensions s exceptionsal, how-
ever, and to be used in unique circumstances
only.

If, when & protest is filed, the contract in
question has Dot yet been swarded, an
award may not be made unless the hesd of
procuring activity responsible finds and re.

‘"ports to the Comptroller General that
urgent and compelling ‘circumstances which
significantly affect the iInterests of the
Urited States wil) not permit sawaiting the
Comptroller Genere) decision. (This finding
mey be made only {f the awsard is likely to
occur within 30 calendsr deays.) If & protest
is filed within 10 cays after award of the
contract, performance shall cease end &l) re-
laled sactivities which msay result in addi-
tional obligations being incurred by the
United States must be suspended, unless the
hesd of the procuring activity informs the
Comptroller Genersal that urgent and com-
pelling circumstances which significantly
sffect interests of the United Stetes will not
permit waiting for the Comptroller Gener-
al's decision, or that performance of the
contract is in the best interest of the United
States,

Before notifying the Comptroller General
thet continuved performence of a disputed
contract is in the government's best inter.
est, however, the hesd of the procuring sc-
tivity should consider potentisl costs to the
government from carrying out relie{ mess-
ures as may be recommended by the Comp-
troller General if the protest is subsequent-
1y sustained. This is to tnsure thsat if the
Comptroller General susiains a protest,
such forms of relief as terminstion, recom-
petition, or re-awargd of the contract will be
fully considered for recommendstion. Agen-
cies in the past have resisted such recom-
mendations on the grounds thsat the govern-
ment's best interest would not be served by
relief messures of this sort because of the
edded expenses involved. This provision is
designed to preclude thst argument in the
future, and thus to avoid prejudicing those
relief measures in the Comptroller Gener-
al's review,

If the Comptroller Genersl determines
that & protested procurement action hsas in-
volved government non-compliance with
statutes or regulations, ‘the Comptroller
General is required to recommend correc-
tive ection to the executive agency respons).
ble, and the head of the procuring activity
involved must notify the Comptroller Gep-
eral if the agency has not implemented the
recomroendations within 60 calender days.
This provision does not preclude the Comp-
troller General from requesting the agen-
cies to potify the GAO of the status of any
olther recommendasation. An annual report of
al) notlfications received by the Comptroller
Genersl, describing each instance of non-im-
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piementation, must be mrbmitted to Con-
gress .

The Comptrolien Genersl may grant to a
successiul protesting pearty reimbarsement
for expenses of preparing bigs or propossls
relsted to the disputed contracting actjon
snd {or costs tncurred in making the pro-
test. These cosis £hall be peid from the pro-
curement funds (not neoessarfly funds for
the specified procurement which was chal-
lenged) of the executive agency tovalved.,

The conference substitute provides that
the Comptroller Genersd mxy dismiss at any
point in the process a2 TBing determined to
be frivolous or to lack a valid bxsis for pro-
test. This provision reflects the intent of
the conferees to keep Pproper oontract
svRrds or due performance of contracts
from being interrupted b technicalities
which interested parties In bed {aith might
otherwise attempl to expioft. Finzlly, the
osonferees expect that the Comptrolier Gen-
eral will declare monetary awards only in
eases where the agendes have unfatriy ex-
cluded vendors from procurements, and Dot
In cases involving minar technicalities.

The Comptrollet Genessl awuTently re-
teives fromm courts mnd agencies requests
oconceming the prepriets wf procurements
Tht canferees {mtend that the Comptroller
General have the discretion to oontinue to
process these requests {n & manner consist-
ent with the one used for bid protests.

The conference substitute aiso Includes a
section regarding slternative remedies. The
robchupier regerding bid protests does pol
alter the cuiTent rights of any person te
seck administrative or judicial reviex of any
alleged viciation of a procurement statute
or reguation. Further, dociiments releted to
A Comptroller Genersl's decision on & pro-
curement and the egency’s response 1o such
decision mmust be mude a part of the sagency
record xnd be made available to the cours
o the event x suit is filed against the

agency involving the procurement. =
Bubtitle E—E{fective Date Ragulstions;
Brudy -
Section 275)—EfTective Date

Senate cmerndment

The Sernste amendment applies Lo eny s0-
lcitations for bids or proposals issued on or
&iter the dzte 270 days sfter ensctment.
Cornference substifute

The conference rubstitute estabdblishes
April 1, 1885, which is spproximstely 278
days from the anticipeted dale of enact-
ment, as the effective date. The substitute
also establishes January 15, 1985, which
allows approximstely 180 dsvs for imple
mentation, as the effective date for the bid
protest provision.

Section 2752—Modificetlion of the Federa)
Acquisition Regulation
Sencle cmendment

The Sentie amendment has po compara-

ble provision.

Conference substitule

The conference substitute reguires thm
the Pederz) Acquisition Regulation {(FAR)
shall be modified by March 31, 1985, to ¢on-
form to the requirements set forth in this
substitute. Modificetion shall s¥so be made
10 the PAR within this time period to re-
flect policy directives issued by the Office of
¥edere] Procurement Policy.

The conferees pote with considerable ¢on-
cern that the system established to msin-
tain the PAR i not working. Presently,
PAR rrrintenance is jointly vested in two
procurecent regulstory <ouncils, the De-
fense Acquisition Regmstory (DAR) Coun.
<ll, estedblished by the Secretary of Defense,
and the Civilixn Agency Acgquisition Counctl
tCAAC), established pursuant to the FAR.
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Under the maintenance procedures pre-
acribed by the FAR, both eouncils must con-
slder and approve esch proposed modifica-
tion or addition to the FAR.

Given this cumbeérsome maintenunce
wystem. the conferees nolethat, to date, the
regulatory counclls have falled to {mple-
ment both satutory changes xnd OFPP
policy directives. Given the currently limit-
ed role accorded to OFPP in the FAR msein.
tenance system. the conferees are concermed
that the continuing lsck of lesdership for
the FAR meintenance system will perpet.
uste the untimely implementation of FAR
changes required by statute or OFPP policy
directives.

By statute, the OFPP Administrator s
empowered to issue procurement reguls.
tions, procedures or forms when the two
regulators councils sre unable to rgree or

full 20 take action In the event that conflict -

or inaction precludes the two councils from
meeting the April 1, 1985, deadline for tm-
plementing the modifications to the FAR
pursuant to this substitute, the OFPP Ad-
ministrator must intervene to issue the reg-
unlations by this deadline. Purther, the con-
ferees believe thet the OFPP Af@ministrator
ghould be eccorded & greater role in manag-
ng the PAR maintenance process on a con-
tinuning besis.
Bection 2753—Study
Senale amendment

The Sensate amendment bas po compara-
ble provision.
Conference substitute

The conference substitute requires the
Office of Federal Procurement Policy to rec-
emmend to Congress a plan for incressing
the use of Jull end open competition in the
procurement of professionsl, technicz) and
mansagerie! services. This category of pro-
curements often involvres the use of evalua-
tion criteria, other than price, in the selec-
tion of the winning vendor.

The Office of Federal Procurement Policy
ie directed to recommend competitive selec-
Gon procedures for procurements where
price is not a significent factor and the
sgency hes determined & legitimate need for
the best or highest quality propossl Such x
plan should include requirements {for the
wgencies to follow to ensure thsat sll respon-
xible vendors are allowed to compete for the
&bove procurements and that fair and rea-
sonable prices are paid for the service.
OFPP should consider, as & possible alterna-
tive prior to designing & plan. a system in
which all quelified persons cepsble of pro-
viding specified services are placed on & list
maeaintsined by the government, in which
esch of those persons ts encourzged to
submit a competitive proposal {n response to
each solicitation for such services, end in
which the eward is msade to the bidder on
the list ¥ho c&n perform the service Ior the
Fowest overell cost.

The Office of Federal Procurement Policy
should &lso, in conducting the study, consult
with experts in such fields ss 50} engineer.
Ing, real estsle appraising, surveying and
mspping, and other professionel services
which do not fit within the traditfonsl con-
cept of Pederzel procurement procedures.

TITLE YIII—FEDERAL CREDIT UNION ACT
AMENDMENTS
Recapitalizstion of the National Credit Unjon
Administration
Share Insurance Fund (Sections 280)-2812) -
"Sections 2801-2812 suthorizes the Nstion-
el Credit Union Adminstration (NCUA) to
impose a capital assessment on insured
credit unions equsl to 1 percent of their in-
sured share accounts, thereby raising the
<apital of the fund to 1% percent.

June 22, 198}

The recapitalizetion of NCUA'r insurance
fund restructures one of the three federal
deposit Insurance funds I a «xignificant
menner. The conferees agree that there is a
peed for thorough Congressional review of
deposit insurence generally, of the deposit
insurence reports submitted by the federul
insvring agencies pursuant to the Gam-St
Germsain Act a&nd of deposit insurance
reform proposals urged by various deposit
insurance experts &nd the federsl insuring
agencies. However, in view of the Sensate's
position on sections 2801-2812 and the need
to expedite completion of the Omnibus Re-
duction Act Conference, the House receded
to the Senxste.

Tax Exemption of the NCUA
Central Liguidity Fadility (Section 2813)

Established In 1278 by Public Lax 5-630,
the Finzncisd Institutions and Interest Rate
Control Act, the CLF is the “centra) bank™
for credit unions. The CLF is a mixed own.
ership corporation (stock owned by credit
unijons), is on-budget, and is localed within
and manged by the NCUA. Section 2813 cor-
rects an oversight {in the ensctment of P.L.
£5-630 which provided thsat the CLF be
similar to Federal Reserve Banks and Fedcr-
&) Home lLoan Banks but djd not explicitly
exempt the CLF from texation. Sectiop
2813 corrects this oversight and explicitly
exempts the CLF from taxstion. The effec-
tive date of this provision would be retroac.
tive to October 1, 1878, Therefore. the
House receded to the Senste.

Eliminstion of Trearury Fees on Payroll
Allotment (Section 2814)

Section 2814 eliminates the fee which
Treesury charges financial institutions for
depositing peyroll allotments of civilian fed-
ers] emploryees. The House passed & similar
bil) in 1882; and = similar bill, H.R. 3878, wes
spproved by the House under suspension on
Apri] 2, 1984. The House receded to the
Senste.

Title [X—MirceNaneous Provisions
Section 2901. Cost Savings by Administrative
Action
House emendmernd

The House emendment contains no provi.
sion relating to reduction of obligstions for

various types of sdmimstmtjve activities.
Senate emendment

Section 1603 of the Senate amendment re-
quires that the total amount which msay be
obligated for rvarious adminisirative pur.
poses in FY 19885 be reduced by specified
amounts below the totel appropriated for
such purposes for FY 1984. These purposes
and amounts &re:

Section  1603(a)—Certain

Travel and Transportia- .

tion $750 million.
Section 1603(b)—Consult-

N1 ServiCeS...cvnercravnennen. t1 billion.

Section 1603(¢c)—Public Af-
{airs, Public Relstions,
Public Information and
AdVertiSing veccveenrereeerennane

Section 1603(d)—Publish-
ing, Printing, Reproduc-
tion, and Audiovisua) Ac-
tivities

Section
Mowr

$100 million.

$250 million.
1603({)—Certain
Vehicle Oper-
$160 million.
Bection 1603(e) requires OMB to “effect

savings of $2,100,000,000 through enhanced
Sdentification and recovery and collection of

Federal overpayments, delinquencies, and -

indebtedness . . . most recently considered
0 be uncollectible.” This is the kmount that
the President's FY 1885 budge! estimated
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